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SPECIALIZATION REVIEW

Arrest, Waiver of Rights, Search and Seizure, Confessions
by Pat Garza

I. INTRODUCTION - TESTING TIPS

This paper and its accompanying presentation was prepared to assist attorneys and judges in
their preparation for certain essay question that may be presented in the Juvenile Law
Specialization Exam. It should be remembered that while conclusions are important, the
recognition of issues and the ability to coherently lay them out on paper should be the goal of
each test taker. How much you know may not be as important as how well you organize and
present your thoughts on paper. Each question will address a great number of issues. Each
issue needs to be addressed sufficiently to apprize the grader of your recognition and
understanding of that issue. You must then move on to the next issue. Recognizing issues may
be as important as discussing them.

A. IDENTIFYING ISSUES AND OBTAINING POINTS

When an exam question has many issues the total points for that question is divided
between the issues. As an example, if a question has five main issues, arrest or custody,
consent, search, parental notification, and confessions. Each issue should be addressed
thoroughly and succinctly. Family Code section numbers should be used were appropriate,
as well as any landmark cases which address that issue. There are certain “buzz” words or
phrases that should be used with certain issues (i.e. reasonable grounds, unnecessary delay,
expected right of privacy, etc.). However, the test grader may only be giving so many
points on each issue. If the total points allowed on the question is 50 points, only 10 points
may be allowed for each issue. A complete and thorough writing on arrest or custody may
achieve a maximum of 10 points, but no more. The failure to recognize and issue (and as a
result not discuss it) may cost you a full 10 points. Your goal should be to recognize issues
and discuss them with enough specificity to reflect an understanding of the issue, then
move on to the next issue. Remember, your not writing to win an argument, your writing
to achieve points.

How you are able to do this is personal preference. I wrote in the margins of my exam ,
at each location where I spotted an issue. I tried touse a “buzz” words or phrases in the
margin as [ was reading until I finished the entire question. If, as your reading a question, a
cite or section number comes into your head, write it down immediately. Sometimes
something important will hit you as your reading, and then when you come back to write,
you just can’t remember it or you spend five minutes trying to remember it. Ialso made a
note at the end of the question as to whether or not I needed to answer the question (i.e.
How would you rule? Explain.). I wanted to make sure that I explained the issues as I saw
them, but then ruled, because it asked me to. After I had read the entire question, I then re-
read the question, stopping at each issue, writing about that issue as quickly as I could,
putting down section numbers, cases or anything else that came into my head. Since I was
using my laptop, I was able to then go back and succinctly present the issues with the cites
or phrases that I had already put down.
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B. PRACTICE ANSWERING QUESTIONS

Some (if not most) of the issues discussed in this paper will be on the exam. You
should consider these areas important and presume that they will appear on the exam.
Create your own fact situation and practice answering it. Or ask yourself to explain the
law of juvenile confessions, or arrest, or the juvenile processing office, whatever. Then, sit
down and actually write your answer. There can be no shortcuts here. Give yourself 30
minutes of undisturbed time and write an answer. Then read your answer, or better still
have someone else read it for you. Does it make sense? Did you include everything you
wanted to include? Then do it again. T wrote quite a few practice answers long before I
ever took the exam, and it made things so much easier. If you have a laptop or computer
use it to practice even if your not planning to use it for the exam. You can interject things
that you may have left out, you can cut and paste or even move paragraphs around to
complete your answer. Once you have your answer the way you want it, open a blank page
and try to write it again as complete as possible. Then come back the next day and write
the answer again. Don’t get discouraged, the more you practice the better your answers
will become. By the way, the by-product of this type of practice is that you really do get a
better understanding of the issues in these areas.

C. FLASH CARDS

At the end of this paper you will find certain areas of my presentation reduced to fit
into a 3 x 5 format. If you take each area and cut it out as printed, they should each fit onto
a3 x5card. By attaching the cutouts onto a 3 x 5 card you can create flash cards which
may assist you in your preparation for the exam. I took mine to KINKOS and had them
laminated. Twas then able to take them with me and study wherever I went. Good luck.

II. ARREST

The Fourth Amendment of the United States Constitution and Article I, Section 9 of the Texas
Constitution impose restrictions on when a person may be taken into custody for a criminal
offense. Probable cause is required for an arrest of a person or for taking a person into custody,
while reasonable suspicion is sufficient for a temporary stop for investigation. These
constitutional safeguards are applicable to juvenile offenders.'

A. VALIDITY OF ARREST
Texas Family Code Section 52.01(b) provides:
(b) The taking of a child into custody is not an arrest except for the
purpose of determining the validity of taking him into custody or the validity of

a search under the laws and constitution of this state or of the United States.

This language makes it clear that juveniles are entitled to constitutional and other
protections that apply to the arrests of adults for criminal offenses even though under the
Family Code the terminology “taking into custody” is employed instead of “arrest.”
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B. CUSTODY DEFINED

Section 51.095(d) defines a child “in custody” as follows:
(1) while the child is in a detention facility or other place of confinement;
(2) while the child is in the custody of an officer; or
(3) during or after the interrogation of the child by an officer if the child is in
the possession of the Department of Protective and Regulatory Services and is
suspected to have engaged in conduct that violates a penal law of this state.

C. TAKING A CHILD INTO CUSTODY

§52.01. Taking into Custody
(a) A child may be taken into custody:

(1) pursuant to an order of the juvenile court under the provisions of this
subtitle;

(2) pursuant to the laws of arrest;

(3) by a law-enforcement officer, including a school district peace officer
commissioned under Section 37.081, Education Code, if there is probable cause
to believe that the child has engaged in:

(A) conduct that violates a penal law of this state or a penal ordinance

of any political subdivision of this state; or

(B) delinquent conduct or conduct indicating a need for supervision;

(c) conduct that violates a condition of probation imposed by the juvenile court;

(4) by a probation officer if there is probable cause to believe that the child
has violated a condition of probation imposed by the juvenile court; or

(5) pursuant to a directive to apprehend issued as provided by Section
52.015.

1.  Pursuant to an order of the juvenile court under the provisions of this subtitle:

(a) The juvenile court may require that a child be taken into custody when an
adjudication or transfer petition and summons is served on him.

(b) The juvenile court may take a child into custody if he has violated a
condition of release from detention, which required the child to appear before
the juvenile court at a later date.

(c) Ajuvenile may be arrested as a witness in a case. Section 53.07 provides
that a witness may be subpoenaed in accordance with the Texas Code of
Criminal Procedure. Article 24.12 of the Texas Code of Criminal Procedure
authorizes the issuance by the court of an attachment for the witness.

(d) The juvenile court may issue an order to take the juvenile into custody to
answer a motion to modify probation under Section 54.05.

It a probation officer has grounds to believe that a child should be taken into
custody under any of the above provisions, he or she should apply to the court for a
directive to apprehend under §52.015 of the Family Code (see #5 below), except that a
probation officer can take a child into custody (without a warrant or directive to
apprehend) if the probation officer has probable cause to believe that the child has
violated a condition of probation imposed by the juvenile court (see #4 below).
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2. Pursuant to the laws of arrest

The Texas Code of Criminal Procedure, Article 14, provides the requirements of an
arrest of an adult without a warrant, while article 15, provides the requirements for an
arrest with a warrant.

Under this provision, in any situation that an adult can be taken into custody, a
child can also be taken into custody.

3. By alaw-enforcement officer, including a school district peace officer
commissioned under Section 37.081, Education Code, if there is probable
cause to believe the child has engaged in:

(A) conduct that violates a penal law of this state or a penal ordinance of
any political subdivision of this state; or
(B) delinquent conduct or conduct indicating a need for supervision;

¢) conduct that violate a condition of probation imposed by the juvenile court.
The Family Code defines “a law-enforcement officer” as “a peace officer as defined

by Article 212, Texas Code of Criminal Procedure.” A Juvenile probation officer is not

a law-enforcement officer, as the concept is used in the Family Code.

The statute requires “Probable Cause” but does not require a warrant under this
section. The rule favoring arrest with a warrant is not constitutionally mandated, but
is a product of legislative action. Article I, Section 9 of the Texas Constitution merely
requir}es that an arrest conducted pursuant to a warrant be based upon probable
cause.

The new change to the statute allows a law-enforcement officer to arrest a juvenile
if he has probable cause that the child has violated a condition of his probation (just
like a probation officer). A warrant is also not required in this situation.

4. By a probation officer if there is probable cause to believe that the child

has violated a condition of probation imposed by the juvenile court; or

A probation officer can arrest a child, without a warrant, upon probable cause to
believe that the child has violated his probation. If a child has been released from
detention on a conditional release (prior to being placed on probation), and the child
violates a condition of his release, the probation officer is not authorized to take the child
into custody, without a directive to apprehend from the Juvenile Court. The probation
officer can take a child into custody (without a directive to apprehend or warrant) only
upon probable cause that the child has violated a condition of his probation.

5. Pursuant to a directive to apprehend issued as provided by Section 52.015

This section is the equivalent to the arrest warrant for adults. On the request of a
law-enforcement or probation officer, a juvenile court may issue a directive to
apprehend a child if the court finds there is probable cause to take the child into
custody under the provisions.*
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D. POLICE RELEASE AND DETENTION DECISIONS
(Texas Family Code §52.02 And Its Requirements)

“A statement by a juvenile that is otherwise admissible under section 51.09
[51.095] may be found to be inadmissible if the requirements of section 52.02(a)
are not followed.”

Comer, 776 S.W.2d ar 195-96

Once a law enforcement officer has taken a child into custody, failure to properly
handle and transport that child may render his confession inadmissible, even if the officer
has fully complied with §51.095 (confession statute) of the Juvenile Code. The proper
handling and delivery of the child during custody (and in compliance with the code) may
be key in establishing that the confession is voluntary.

1. Release Or Delivery to Court.

52.02. Release or Delivery to Court

(a) Except as provided by Subsection c), a person taking a child into custody,
without unnecessary delay and without first taking the child to any place other than
ajuvenile processing office designated under Section 52.025, shall do one of the
following:

(1) release the child to a parent, guardian, custodian of the child, or
other responsible adult upon that person's promise to bring the child before
the juvenile court as requested by the court;

(2) bring the child before the office or official designated by the
juvenile court if there is probable cause to believe that the child engaged in
delinquent conduct or conduct indicating a need for supervision, or
conduct that violates a condition of probation imposed by the juvenile
court;

(3) bring the child to a detention facility designated by the juvenile
court;

(4) bring the child to a secure detention facility as provided by Section
5112();

(5) bring the child to a medical facility if the child is believed to suffer
from a serious physical condition or illness that requires prompt treatment;
or

(6) dispose of the case under Section 52.03.

This statute is an expression of the legislature’s intent to restrict involvement of
law enforcement officers to the initial seizure and prompt release or commitment of
the juvenile offender. It mandates that an officer (after taking a child into custody)
must “without unnecessary delay, and without first taking the child to any place
other than a juvenile processing office”take the child to any one of six enumerated
places. By the clear language of the statute, it is not merely a question of whether the
officer does one of the six enumerated options without unnecessary delay, but also
whether he takes the juvenile to any other place first.’
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a. Comerv. State
The first significant case interpreting §52.02 with respect to its relationship to a
juvenile’s confession was Comer v State, 776 S.W.2d 191 (Tex. Crim. App. —1989).

Comer was arrested and taken to a magistrate for the Section 51.095
warnings. He was then questioned at the police station for almost two hours,
where he confessed to murder. Upon return to the magistrate, he signed the
written confession. The Court of Appeals upheld the admission of the written
confession into evidence in the criminal trial on the grounds that compliance with
Section 51.095 was all that was required.

At the time that Comerwas heard, Section 52.025 was not in existence. The
Court of Criminal Appeals reversed, rejecting the argument that the enactment of
Section 51.09(b) [now Section 51.095] should be read as creating an exception to
the requirement of Section52.02.

...once he has a found cause initially to take a child into custody and
makes the decision to refer him to the intake officer or other
designated authority, a law enforcement officer relinquishes ultimate
control over the investigative function of the case... In our view the
Legislature intended that the officer designated by the juvenile court
make the initial decision whether to subject a child to custodial
interrogation. He can take a statement himself, consistent with
951.09(b)(1) ... at the detention facility, or, pursuant to $52.04(b), he
can refer the child back to the custody of law enforcement officers to
take the statement. This construction gives effect to the Legislature’s
revised attitude that a juvenile is competent to waive his privilege
against self incrimination without recourse to counsel, while
preserving in full its original intention that involvement of law
enforcement officers be narrowly circumscribed.

In 1991 Section 52.025 was enacted to authorize each juvenile court to
designate “juvenile processing offices” for the warning, interrogation and other
handling of juveniles. Section 52.02 was amended to authorize police to take an
arrested juvenile to “a juvenile processing office” designated under Section 52.025
of the Family Code. While Section 52.025 was enacted to give law enforcement
more options after Comer, the Court of Criminal Appeals has reiterated its
holding and has once again sent a message to law enforcement regarding
continuous contact with children after arrest.

b. John Baptist Vie Le v. State

In 1999, the Court of Criminal Appeals decided John Baptist Vie Le v. The
State of Texas, 993 SW.2d 650 (Tex. Crim. App.-1999), the second significant
decision pertaining to violations of §52.02.
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John Baptist Vie Le was arrested by a law enforcement officer who wanted to
take the child’s statement. The officer first took Le to a magistrate to receive the
required warnings. Then the officer took the juvenile directly to the homicide
division of the police department, where he interviewed him and obtained a
statement from him. Le gave a statement admitting his part in a murder and an
attempted robbery, but he did not sign the statement at that time. Le, was then
taken to another magistrate and given the warnings again. At that time he signed
his statement, without any police officers being present. The statement was
offered by the State at Le’s trial. Le filed a motion to suppress his statement,
which was denied. He was tried as an adult for capital murder and sentenced to
life in prison.

In Le, the following occurred:

1. Lewasarrested
2. Lewas taken to a magistrate
3. The magistrate gave Le the required warnings
4. The officer took Le to the homicide division of the police department to
obtain the statement
5. Legave the officer a written statement in the homicide office
6. Le was taken before a second magistrate
7. The second magistrate gave Le the required warnings
8. Le signed the statement before the second magistrate outside the
presence of the officer.

The court examined §52.02(a)(2), & (3), and §52.05(a) & (b) of the Texas
Family Code, which states that an officer taking a child into custody had to take
the child to an office designated by the juvenile court if there was probable cause
the child had engaged in delinquent conduct, or to a juvenile court designated
detention facility.

The court concluded that appellant's statement was taken in violation of the
Family Code, and reversed and remanded the case for the appeals court to consider
whether admission of the improper statement had harmed appellant.

The Court in its opinion discussed the Legislative intent of §52.025. It stated
that the Legislature envisioned the “juvenile processing office” in §52.025 as little
more than a temporary stop for completing necessary paperwork pursuant to the
arrest.

In Le the detective took the child to a city magistrate, which, according to
testimony presented at the hearing, had been designated by the juvenile court as a
“juvenile processing office.” He then took Le to the homicide division of the
Houston police department to obtain a statement. The homicide division was not
one of the five options listed in §52.02(a).
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Upon leaving the juvenile processing office, the detective was required to do
one of the five options listed in §52.02(a) “without unnecessary delay.” Taking Le
to the homicide division did not constitute any of these five options and as a result
violated the Family Code by his actions. The Court stated that the detective could
have obtained the statement at the processing office, but was not required to. The
detective did not error by obtaining the statement at the homicide division. His
mistake was in not complying with the statute and “without unnecessary delay,”
taking Le to a juvenile officer or detention facility. A juvenile officer could have, at
that point, referred the case back to the detective for the purpose of obtaining a
statement.

The Court recognized in Comer v. State, ten years earlier, that the language
of §52.02 dictated what an officer must do “without unnecessary delay” when he
takes a child into custody. The Court concluded, then, that:

the clear intent of the statutory scheme as a whole... from this point on [is
that] the decision as to whether further detention is called for is to be made,
not by law enforcement personnel, but by the intake or other authorized
officer of the court ... It appears that ... the legislature intends to restrict
involvement of law enforcement officers to the initial seizure and prompt
release or commitment of the juvenile offender.’

In reaffirming its decision in Comerthe Court of Criminal Appeals stated:

“..we must not ignore the Legislature’s mandatory provisions regarding the
arrest of juveniles. We informed the citizenry, a decade ago in a unanimous
opinion, of the Legislature’s clear intent to reduce an officer’s impact on a
Juvenile in custody. Today we remind police officers of the Family Code’s

strict requirements.’

c. Unnecessary Delay
In Roguemore v. State, a Court of Criminal Appeals opinion, the officer
instead of taking the respondent directly to a juvenile processing office, at the
respondent’s request took him to the place where he had said stolen property was
hidden. After quoting Comerand Baptist Vie Le the court stated:

The procedure and options are clear in section 52.02(a), and first
taking the juvenile, at his own suggestion, to the location of stolen
property is not enumerated. Because the appellant was not transported
to the juvenile division "without first being taken to any other place,”
the officers violated section 52.02(a). Comer, 776 S.W.2d at 196-97.°

In In the Matter of D.M.G.H., it was an “unnecessary delay” to arrest a
juvenile at 12:30 p.m., hold her at the police station before taking her before a
magistrate at 7:25 p.m., and then taking her to the detention center at 10:20 p.m..
The State attempted to justify the delay on the grounds that it was necessary to
complete the paperwork on the case before taking the child to juvenile detention.
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The court rejected the state’s argument and reversed the adjudication of
delinquency ruling that the child’s statement should have been suppressed.’

In In re G.A.T., it was an unnecessary delay for the officer, after taking four
juveniles into custody, to take them back to the scene of the crime for
identification rather than taking them directly to a designated juvenile processing
office.'”

d. Necessary Delay
This section of the Family Code "by its very terms contemplates
that ‘necessary' delay is permissible." Whether the delay is
necessary is 'determined on a case by case basis.™

In Contreras v. State, a Court of Criminal Appeals opinion, it was a
“necessary delay” to hold a child in a patrol car at the scene of an offense for 50
minutes before bringing her to the juvenile processing office to obtain a statement.
The court accepted the state’s argument that the delay was necessary because
police were attending to the victim and interviewing witnesses to the offense."
The delay was considered deminimus.

e. Notice To Parents
Section 52.02(b) states:

52.02(b). A person taking a child into custody shall promptly give
notice of his action and a statement of the reason for taking the child
into custody, to:

(1) the child's parent, guardian, or custodian; and

(2) the office or official designated by the juvenile court.

In Gonzales v. State, the court held that section 52.02(b)(1) was not satisfied
where the evidence at the hearing on the juvenile's motion to suppress did not
show that the juvenile's parents had been notified at all.”

In State v. Simpson, the Tyler Court of Appeals affirmed the trial court's
suppression of a juvenile's confession pursuant to section 52.02(b) when the
juvenile's mother was not notified until the Sunday evening following his arrest at
11:00 a.m. on the preceding Friday."*

In In the Matter of C.R., Police failed to notify the respondent’s mother that
her son had been taken into custody and the reason for doing so. At a minimum,
one hour elapsed from the time the respondent was taken into custody until the
initial contact with his mother. In addition, police discouraged her from coming
to the police station to see her son and ultimately notified her only when the
respondent was taken to the juvenile detention facility. The Court held that the
requirement of parental notice had been violated and that the written statement
given during the period of violation should have been excluded from evidence.”
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It is the responsibility of the person taking the child into custody to notify the
parents of the arrest with a statement of the reason for taking him into custody. In
Pham v. State, the police officer arrested the child at school, took the child to a
magistrate to have the child’s warning explained, the