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CHAIR’S MESSAGE 

by Chris Hübner 
 

 
 My name is Chris Hübner and I am honored to serve as this year’s Chair of the Juvenile Law Section 
Council. By all rights, I shouldn’t be in this position. In 2005, when I was still a new council member, my 
oldest daughter Maya was diagnosed with leukemia. It quickly became apparent that we would be spending 
lots of time in the hospital and so I phoned Sharon Pruitt, the Chair at the time, and asked her permission to 
resign my Council position. I told her that I had serious doubts about being able to fulfill my obligations to 
the Council and to our Section members. Sharon would hear none of it. Instead, she urged me to take care of 
my family and told me that a place at the council table would be waiting for me when I was ready. I’ve al-
ways appreciated Sharon’s confidence in me and now I am doubly honored to serve as this year’s Chair. 
Thanks to Maya, I appreciate this opportunity to be of service even more. It’s very special to me. 
 I’d like to report what your Juvenile Law Section Council has accomplished during the previous year. 
As always, the Council’s main purpose is to plan, organize and deliver the best possible education programs 
in the area of juvenile law. We also try to provide the most cost-effective continuing legal education by keep-
ing a lid on costs and thus conference registration fees. In August 2009, the 9th annual Nuts and Bolts of Ju-
venile Law conference was held in Austin. The conference was co-sponsored by the Texas Juvenile Probation 
Commission and the Juvenile Law Section; it was attended by nearly 200 lawyers, judges and juvenile proba-
tion officers from across the state. A change in format resulted in all speaker papers being offered on a CD, 
while their PowerPoint presentations were included in a spiral bound booklet. The new format was well re-
ceived and saved approximately $1,500. 
 In 2009, the Council, with the generous support of the Section’s members, continued to provide finan-
cial support to several TYC students who rely on financial aid to achieve a college education. The Section’s 
support of these deserving students has become even more critical since last year when an important funding 
stream, the Perry Haynes Fund, was transferred by the Legislature from TYC to the Department of Parks and 
Wildlife. As a result, TYC is looking for other sources of revenue to support these students, including our 
Section’s scholarship fund, which is funded primarily from donations received during the silent auction held 
each year at the annual Robert O. Dawson Juvenile Law Institute. During this year’s silent auction, we raised 
more than $6,600—quite an accomplishment in this troubled economy. We’d like to thank everyone who do-
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nated to our TYC scholarship fund and encourage all Section members to continue supporting this worthy 
cause. 
 In September 2009, the Juvenile Law Section became a participating organization and co-planner in the 
Texas Juvenile Justice Roundtable, a monthly meeting of juvenile justice advocates and stakeholders, con-
vened and facilitated by Texans Care for Children. The Roundtable represents a coordinated effort to improve 
the juvenile justice system in Texas. For more information, to contribute or to participate in the Texas juve-
nile Justice Roundtable, please contact Jodie Smith at jsmith@texanscareforchildren.org or visit the following 
website at http://texanscareforchildren.org/Juvenile-Justice-Roundtable.  
 Speaking of websites, the Juvenile Law Section’s website was recently updated and redesigned thanks 
to the State Bar’s Section Division. This service was provided free of charge and resulted in a sharp new look, 
while still providing useful links to juvenile-related case law and summaries. If you haven’t visited our web-
site lately, check it out at www.juvenilelaw.org.  
 In the September 2009 Section Report, Chair Bill Connolly solicited input from the Section’s member-
ship on whether we should begin electronic distribution of the Section’s quarterly Section Report. Receiving 
no objection from any of our 847 members, the Council voted to begin distributing the Section’s quarterly 
newsletter electronically following the 2010 annual conference in Dallas. We estimate that the electronic for-
mat will save $8,000-$10,000 annually in printing and mailing costs. These cost savings will allow us to con-
tinue to enjoy high quality, cost-effective continuing legal education programs in the face of significant cost 
increases in hosting and sponsoring annual conferences. At a recent Council of Chairs meeting in Austin, the 
Appellate Law Section reported that it expects an annual savings of $28,600 by going electronic with its Ap-
pellate Advocate newsletter based on FY 2009-2010 expenses for printing and publishing.  
 When the Section begins electronic distribution of the newsletter, it will be important for every Section 
member to update his or her email address with the State Bar of Texas since that agency will distribute the 
newsletter quarterly via email. To update your email address, go to MyBarPage of www.TexasBar.com. 
Please note that the Section will not sell or distribute your email address to anyone, including the State Bar’s 
CLE Division, so you will not be flooded with emails not related to the Juvenile Law Section. It should also 
be noted that the biennial Special Legislative Issue produced by the legal staff at the Texas Juvenile Probation 
Commission will continue to be printed and distributed to all Section members after every Legislative session.  
 Finally, I’m pleased to report that we enjoyed a successful conference in Dallas. Fortunately, the 
weather cooperated as well. The speakers represented a blend of the familiar and the new. Veteran presenters 
such as Stacey Brownlee, Judge Pat Garza, Sharon Pruitt and Riley Shaw shared their expertise on various 
juvenile law topics, while speakers such as Dr. Stephen Thorne and Judge George West presented at our con-
ference for the first time. Another conference first was an entire track dedicated to Restorative Justice, spear-
headed by the law firm of Sumpter & Gonzalez in Austin. They organized a diverse group of speakers from 
academia, law enforcement and social work to illustrate the fundamental concepts of Restorative Justice and 
its possible application in the context of juvenile justice, namely that: 1) crime is a violation of people and 
relationships; 2) violations create obligations and liabilities; and 3) restorative justice seeks to heal and put 
right the wrongs. This was a unique and innovative presentation. 
 If you are interested in a particular topic for next year’s conference please let us know. Also, if you are 
interested in presenting let us know that as well. We are always looking for talented speakers to invigorate our 
conferences. In the meantime, please mark your calendars for February 21-23, 2011, for the next Robert O. 
Dawson Juvenile Law Institute in Corpus Christi. 
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EDITOR’S FOREWORD 
by Pat Garza 

 
 

 Congratulations, congratulations, congratulations! The 23rd Annual Robert Dawson Juvenile Law Insti-
tute was held last month and it was great. A special thanks to Chris Hübner and Kristy Almaguer for their 
hard work in putting it together. Mark your calendars for the 24th Annual Juvenile Law Conference next year 
which will be held February 21-23, 2011, in beautiful Corpus Christi. 
 Ok, Krystal is now a teenager. She turned thirteen last month. For her birthday we took her out to din-
ner. One of her favorite restaurants is this Japanese restaurant called Shogun. It’s pricey for an everyday din-
ner but for special occasions it really works. Her sisters came down from Austin and one of her brothers came 
down from Texas State. For those of you who don’t know, my two eldest daughters are twenty-seven and 
twenty-five. My sons are twenty-four and twenty-two. Krystal is the youngest. None are married and it was 
just us. So we were all there, the seven of us sitting around this Japanese restaurant enjoying each other. The 
kids of course were doing most of the talking. Not because Norma and I had nothing to say, but I think we 
were just taking in the moment. There is nothing like seeing your family together enjoying each other, and 
getting everyone together seems so hard these days. Usually one or two are off at college or if they are here, 
they’re with their girlfriends or boyfriends. So this was special. Why is it time moves so slowly when you’re 
young, yet it seems to fly by when you’re old (like me)? It seems like it was just yesterday we were strapping 
these kids into car seats and trying to keep them from getting food on themselves. It’s hard to describe the 
mixed feelings Norma and I had as we sat there watching our kids talking and laughing together. Sadness, 
knowing we’ll never be helping these kids into car seats again. But also pride and joy, knowing that we’ve 
participated in raising (and are still raising) five wonderful people. Enjoy your kids, enjoy watching them 
grow, and be a part of their lives. For Norma and I, we’ve never been prouder. When the check came, I paid it 
with a smile. It was worth every penny. 
 
Officer and Council Elections. The Juvenile Law Section’s Annual Meeting and Election of Officers was 
held in conjunction with Juvenile Law Conference last month. The following were elected: 

Chris Hübner, Chair 
Nydia Thomas, Chair-Elect 
Jill Mata, Treasurer 
Richard Ainsa, Secretary 
Bill Connolly, Immediate Past Chair 

The following were elected to the Council for terms expiring in 2013:  
Kim Brown, Fort Worth; 
David Hazlewood, Lubbock (Reappointment to Council); and 
Riley Shaw, Fort Worth (Reappointment to Council) 

 
10th Annual Nuts and Bolts of Juvenile Law Conference.  The Juvenile Law Section along with the Texas 
Juvenile Probation Commission will sponsor it’s 10th Annual Nuts and Bolts of Juvenile Law Conference on 
July 28-30, 2010 in Austin. Mark your calendars now.. 
 
Last Hardcopy Newsletter. As you should know by now, this will be the last Juvenile Law Reporter you 
receive in the mail. Future Reporters will be provided electronically. The only way to ensure that you con-
tinue receiving the newsletters is to have your email address updated on your MyBarPage of 
www.TexasBar.com. 
 

Nearly all men can stand adversity,  
but if you want to test a man's character, give him power.  

    Abraham Lincoln 
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CASE INDEX 
 
ADJUDICATION PROCEEDINGS 
 
Absence a showing of harm, failure to properly explain the potential use of a juvenile record by the trial court was harm-
less. 

¶ 07-2-8. In the Matter of E.C.D., Jr., No. 04-05-00391, 2007 Tex.App.Lexis 1270 (Tex.App.—San Antonio, 
2/21/07) 

Denial of motion to sever six counts of aggravated sexual assault not error. 
¶ 05-3-05B. In the Matter of D.L., 160 S.W.3d 155, 2005 Tex.App.Lexis 1447 (Tex.App.—Tyler 2/23/05). rel. for 

pub. 5/6/05 
Error in adjudication admonishment by trial court considered waived where no objection made by respondent’s attorney. 

¶ 09-1-9. In the Matter of C.D.H., ___S.W.3d.___, No. 06-07-00145-CV, 2008 WL 5213196 (Tex.App.—
Texarkana, 12/16/08) 

Failure to admonish as to rights not reversible without contemporaneous objection. 
¶ 05-1-13. In the Matter of M.D.T., 153 S.W.3d 285 (Tex.App.—El Paso 12/23/04) 

Five month delay was not “presumptively prejudicial” and as a result respondent’s constitutional right to a speedy trial 
was not abridged. 

¶ 05-3-35A. In the Matter of J.M., Memorandum, No. 13-04-226-CV, 2005 Tex.App.Lexis 6359 (Tex.App.—
Corpus Christi 8/11/05) 

In a bench trial, if the record reflects no objection to the trial court's failure to give statutory admonishments, the com-
plaint was not properly preserved for appellate review. 

¶ 07-1-10. In the Matter of R.R.F., MEMORANDUM, No. 13-06-645-CV, 2008 Tex.App.Lexis 269 (Tex.App. —
Corpus Christi-Edinburg, 1/10/08) 

On evidence sufficiency claim, 13 year old did not and could not legally consent to unlawful restraint offense. 
¶ 05-1-15. In the Matter of J.N.S., UNPUBLISHED, No. 2-04-178-CV, 2005 WL 77615 (Tex.App.—Fort Worth 

1/13/05) 
Penal Code section 22.01, cannot be used to enhance a juvenile's misdemeanor adjudication for assault against a family 
member from a misdemeanor to a felony based on a prior misdemeanor adjudication for assault against a family mem-
ber.  

¶ 05-4-15. In the Matter of J.G., ___S.W.3d ___, No. 03-04-00001-CV, 2005 Tex.App.Lexis 8276 (Tex.App.—
Austin 10/6/05), rel. for pub. 10/10/05 

Stipulation of value of damages in criminal mischief case sufficient proof of that element. 
¶ 05-1-16. In the Matter of M.H., UNPUBLISHED, No. 2-03-318-CV, 2005 WL 121726 (Tex.App.—Fort Worth 

1/20/05) 
Trial court abused its discretion by refusing to allow respondent to withdraw stipulation where plea bargain recited that 
child would be placed on one year probation in the home of his grandmother, and trial court ordered child detained in 
juvenile facility for a minimum of six months. 

¶ 05-4-18. In the Matter of M.D.G., 180 S.W.3d 747, No. 11-04-00125-CV, 2005 Tex.App.Lexis 8854 (Tex.App.—
Eastland, 10/27/05) 

When an incorrect admonishment is made, but substantially complies (falls within the actual range of punishment), the 
burden shifts to appellant to show his plea was involuntary. 

¶ 08-2-14. In the Matter of T.W.C., No. 01-06-01150-CV, ___ S.W.3d ___, 2008 WL 1827729 (Tex.App.—Houston 
[1st Dist.], 4/24/08) 

 
APPEALS 
 
A complaint about factual sufficiency need not be presented in a motion for new trial in a juvenile adjudication of delin-
quency to preserve it for appeal.  

¶ 09-2-7. In the Matter of C.J., ___ S.W.3d ___, 2009 WL 276827 (Tex.App.—Houston [1st Dist.], 2/5/09) 
A defendant may not appeal an order certifying him to stand trial as an adult and transfer him to criminal court, until the 
appeal of the conviction or the order of deferred adjudication for the offense for which the defendant was transferred to 
criminal court. 

¶ 06-3-02. Rodriguez v. State, 191 S.W.3d. 909, 2006 Tex.App.Lexis 4152 (Tex.App.—Dallas 5/15/06), rel for pub. 
6/20/06 
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A finding of indigency for appeal can be predicated on either a hearing or an affidavit by the child's parent in the trial 
court. 

¶ 05-4-26. In the Matter of D.L.C., No. 07-05-0337-CV, 2005 Tex.App.Lexis 9274 (Tex.App.—Amarillo 11/8/05) 
A plea-bargaining defendant may file a motion for new trial in the trial court or habeas corpus, but the refusal of the trial 
court to set aside the plea cannot be appealed, since it was not raised by written motion filed and ruled on before trial. 

¶ 09-1-7. Turner v. State, MEMORANDUM, No. 11-07-00139-CR, 2008 WL 5257361 (Tex.App.—Eastland, 
12/18/08) 

An appeal from an order of a juvenile court, are as in civil cases generally, therefore, a notice of appeal must be filed 
within 30 days after the disposition is signed unless a party timely files a motion for new trial, motion to modify the 
judgment, a motion to reinstate under Tex.R.Civ.P. 165a, or a request for findings of fact and conclusions of law. 

¶ 05-4-8. In the Matter of R.G., MEMORANDUM, No. 08-05-00261-CV, 2005 Tex.App.Lexis 7175 (Tex.App.—El 
Paso, 8/31/05) 

An appeal from the disposition order placing appellant on probation is rendered moot by the termination of appellant's 
probation.  

¶ 07-2-20. In the Matter of A.M.L., MEMORANDUM, No. 14-06-00874-CV, 2007 Tex.App.Lexis 3394 (Tex.App. 
—Houston, 5/3/07) 

Appeal abated and remanded for failure to file brief or respond to notice from appellate court. 
¶ 05-2-07. In the Matter of Tony Gibbs, 153 S.W.3d 634 (Tex.App.—Amarillo 10/28/04) 

Appeal challenging sufficiency of evidence for disposition untimely when filed after probation was later revoked. 
¶ 05-1-14. In the Matter of R.L., UNPUBLISHED, No. 08-04-00082-CV, 2005 WL 82153 (Tex.App.—El Paso 

1/13/05) 
Appellate court has the authority to allow respondent to be released on personal bond pending appeal when respondent 
shows sufficient reason why the appellate court should supersede the judgment of the trial court. 

¶ 09-1-6. In the Matter of A.W.B., No. 07-08-0345-CV, 2008 WL 5245897 (Tex.App.—Amarillo, 12/18/08) 
As a prerequisite to raising a factual sufficiency challenge, appellant must first file a motion for new trial challenging the 
factual sufficiency of the evidence. 

¶ 06-1-11. In the Matter of D.J.H., 186 S.W.3d 163,  2006 Tex.App.Lexis 212 (Tex.App.—Fort Worth, 1/12/06) 
Because the state judicially admitted on appeal that the school (in arson prosecution) was not “within the limits of an 
incorporated city,” appellate court reversed and rendered a finding that child did not engage in the alleged delinquent 
conduct. 

¶ 08-2-15. In the Matter of V.V.C., MEMORANDUM OPINION, No. 04-07-00166-CV, 2008 WL 1805479 (Tex. 
App.—San Antonio, 4/23/08) 

Complaint that a TYC commitment is unjustified, unreasonable, inappropriate and disproportionate to the seriousness of 
the alleged violation of probation, is waived if not made either at the time of the hearing or by any post-trial motion. 

¶ 08-4-07. In the Matter of J.C.L., MEMORANDUM, No. 13-08-379-CV, 2008 WL 4742006, (Tex.App.—Corpus 
Christi, 10/30/08) 

Court of appeals denies personal bond pending appeal because of benefits of TYC treatment program. 
¶ 05-1-09. In the Matter of J.G., UNPUBLISHED, No. 04-04-00699-CV, 2004 WL 2945705 (Tex.App.—San An-

tonio) 12/22/04) 
Court of appeals have no original jurisdiction to address a collateral attack on a juvenile adjudication. 

¶ 07-1-02. In Re Todd-Warren Altschul, 207 S.W.3d 427, 2006 Tex.App.Lexis 9752 (Tex.App.—Waco 11/8/06) 
Court of appeals was without jurisdiction to hear an order transferring a disposition to another county because the family 
code does not authorize it. 

¶ 09-2-16. In the Matter of S.D.S., MEMORANDUM, No. 07-07-0499-CV, 2009 WL 839053 (Tex. App.—
Amarillo, 3/31/09) 

Courts of appeals do not have original jurisdiction to issue writs of habeas corpus for children who have already been 
transferred from TYC to TDCJ. 

¶ 07-2-15. In the Matter of C.G., ___S.W.3d___, No. 12-06-00210-CV, 2007 Tex.App.Lexis 2548 (Tex.App. —
Tyler, 3/30/07) 

Denial of court appointed attorney to file a motion for DNA testing is not appealable. 
¶ 06-3-19. In the Matter of R.J.M., No. 04-06-00265-CV, 2006 Tex.App.Lexis 6494 (Tex.App.—San Antonio 

7/28/06) 
Despite dissent and concurrence, Fort Worth says that motion for new trial required for factual sufficiency claim. 

¶ 05-1-19. In the Matter of J.B.M., 157 S.W.3d 823 (Tex.App.—Fort Worth 2/3/05) 
Failure to file a motion for new trial does not waive factual sufficiency challenges in a bench trial, only in a jury trial. 

¶ 07-1-08. In the Matter of F.F.G., MEMORANDUM,  No. 03-05-00854-CV, 2006 Tex.App.Lexis 10306 (Tex. 
App.—Austin 11/29/06). On rehearing. Substitute opinion for: ¶ 06-4-06, In the Matter of F.F.G., MEMO-
RANDUM, No. 03-05-00854-CV, 2006 Tex.App.Lexis 8844 (Tex.App.—Austin 10/12/06) 
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Failure to file a motion for new trial waives factual sufficiency challenge on appeal. 

¶ 06-4-06. In the Matter of F.F.G., MEMORANDUM, No. 03-05-00854-CV, 2006 Tex.App.Lexis 8844 (Tex. 
App.—Austin 10/12/06) 

Failure to pay required filing fee or establish indigence warrants dismissal on appeal. 
¶08-2-04. In the Matter of M.A.F., No. 07-08-0048-CV, 2008 Tex.App.Lexis 1154 (Tex.App.—Amarillo 2/15/08) 

Failure to present certain due process complaints at trial waives them. 
¶ 06-4-02. In the Matter of C.S., 198 S.W.3d 855, 2006 Tex.App.Lexis 6926 (Tex.App.—Dallas [5th Dist.] 8/4/06) 

Failure to raise constitutionality of determinate sentence transfer statute at trial, waives the issue. 
¶ 07-3-17. In the Matter of E.V., 225 S.W.3d 231, 2006 Tex.App.Lexis 945 (Tex.App.—El Paso, 2/2/06) 

Failure to raise jurisdictional objections prior to plea of guilty waives them for appeal. 
¶ 05-3-01. Mays v. State, UNPUBLISHED, No. 01-03-01345-CR, 2005 Tex.App. Lexis 3842 (Tex.App.—Houston 

[1st Dist.] 5/19/05) 
If a juvenile's parents are capable of retaining an attorney on appeal, but elect not to do so, the trial court can order them 
to pay for juvenile’s counsel on appeal. 

¶ 07-4-13. In the Matter of A.G.N., No. 07-07-0312-CV, 2007 Tex.App.Lexis 7819 (Tex.App.—Amarillo, 9/28/07) 
In a juvenile appeal, appellate counsel may successfully withdraw as counsel and inform the court that appellant’s appeal 
in frivolous by meeting the requirements of Anders v. California.  

¶ 08-4-04. In the Matter of K.M., MEMORANDUM, No. 2-07-389-CV, 2008 WL 4445544 (Tex.App.—Fort Worth, 
10/2/08) 

In a juvenile case, absent a timely motion for new trial, a notice of appeal must have been filed within thirty days of the 
date the trial court's judgment was signed. 

¶ 09-4-6. In the Matter of M.R.H., MEMORANDUM, No. 05-09-00725-CV, __S.W.3d__, 2009 WL 3153167 
(Tex.App.—Dallas, 10/2/09) 

In a motion to modify disposition, where the child has received probation and where the child’s eighteenth birthday has 
passed and his probation has automatically terminated, appeal was dismissed as moot. 

¶ 08-3-17. In the Matter of L.S., MEMORANDUM, No. 04-07-00751-CV, 2008 WL 2923855 (Tex.App.—San An-
tonio, 7/30/08) 

In burglary of a habitation appeal, where element of theft or attempted theft was not proven, appellate court modified 
judgment to adjudicate for lesser offense of criminal trespass of habitation. 

¶ 08-3-05. In the Matter of F.H., MEMORANDUM, No. 03-07-00428-CV, 2008 WL 2220018 (Tex.App.—Austin, 
5/30/08) 

In hearings to modify a disposition, absent an abuse of discretion, appellate courts will not disturb trial court’s findings 
in determining the suitable disposition of children. 

¶ 06-3-10. In the Matter of J.V.M., MEMORANDUM, No. 04-05-00664-CV, 2006 Tex.App.Lexis 5142 (Tex.App. 
—San Antonio, 6/14/06) 

In holding that the trial court abused its discretion in restricting the length of closing argument to 20 minutes, the court of 
criminal appeals (themselves) found that the abuse was not harmless. 

¶ 06-3-07. Dang v. State, 202 S.W.3d 278, 2006 Tex.App.Lexis 4994 (Tex.App.—Houston [14th Dist.] 6/8/06), on 
rehearing 

In ineffective assistance of counsel, deficient performance must damage defense such that there was a reasonable prob-
ability that the result of the trial would have been different. 

¶ 09-3-2. In the Matter of J.T.B., MEMORANDUM, No. 06-09-00006-CV, 2009 WL 1459610 (Tex.App.—
Texarkana, 5/27/09) 

In juvenile case, appellant’s notice of appeal must be filed within 30 days after the judgment is signed. 
¶ 05-4-21. In the Matter of C.G., MEMORANDUM No. 12-05-00332, 2005 Tex.App.Lexis 9046 (Tex.App.—Tyler 

10/31/05) 
Juvenile required to file timely notice of appeal to initiate review; waiver standard of section 51.09 does not apply. 

¶ 05-1-06. In the Matter of C.W., UNPUBLISHED, No. 05-04-00674-CV, 2004 WL 2849150 (Tex.App.—Dallas 
12/13/04) 

Mandamus granted – trial judge must rule on writ of habeas corpus. 
¶ 07-10-11. In Re Altschul, __ S.W.3d.__, No. 10-07-00202-CV, 2007 Tex.App.Lexis 7758 (Tex.App.—Waco, 

9/26/07) 
No ineffective assistance of counsel where guilty plea was consistent with reasoned trial strategy. 

¶ 08-3-16B. Ex Part Phillip Wayne Simpson, No. 06-08-00032-CR, ___ S.W.3d ___, 2008 WL 2596228 (Tex.App. 
—Texarkana, 7/2/09) 

Once a probation expires, an appeal from an order modifying a disposition can become moot. 
¶ 07-2-14. In the Matter of R.M., No. 08-06-00008-CV, 2007 Tex.App.Lexis 2243 (Tex.App.—El Paso, 3/22/07) 
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Once a probation is terminated, an appeal of that disposition becomes moot. 

¶ 07-3-12. In the Matter of G.E., 225 S.W.3d 647, 2006 Tex.App.Lexis 7553 (Tex.App.—El Paso, 8/24/06) rel. for 
pub. 6/14/07 

Plea of true to motion to revoke probation made appeal frivolous; counsel permitted to withdraw. 
¶ 05-1-08. In the Matter of L.J.G., UNPUBLISHED, No. 07-04-0292-CV, 2004 WL 2912913 (Tex.App.—Amarillo 

12/16/04) 
Retained appellate counsel allowed to withdraw once trial court makes determination of whether appellate is indigent. 

¶ 06-3-20. In the Matter of A.G., ___ S.W.3d ___, No. 10-06-00107-CV, 2006 Tex.App.Lexis 6564 (Tex.App.—
Waco 7/26/06) 

Rulings on motion to suppress not appealable by the state, other than in cases of habitual or violent juvenile offenders. 
¶ 07-3-8. In the Matter of F.G., MEMORANDUM,  No. 13-06-216-CV, 2007 Tex.App.Lexis 4887 (Tex.App. — 

Corpus Christi, 6/21/07) 
That it could not apply the rules governing special exceptions on appeal, where juvenile filed and only referred to his 
motion to quash during trial. 

¶ 08-3-10. In the Matter of R.R.., MEMORANDUM, No. 12-07-00041-CV, 2008 WL 2440229 (Tex.App.—Tyler, 
6/18/08) 

The procedures established in anders apply to juvenile appeals.  
¶ 05-4-7. In the Matter of A.R.B., __ S.W.3d __, No. 08-04-00137-CV, 2005 Tex.App.Lexis 7162 (Tex.App.—El 

Paso, 8/31/05) 
The Texas Family Code does not authorize an appeal from an order transferring a  disposition to another county. 

¶ 09-1-4B. In the Matter of M.A.O., MEMORANDUM, No. 04-07-00658-CV, 2008 WL 5170297 (Tex. App.—San 
Antonio, 12/10/08) 

To preserve a complaint for appellate review, a party must have presented to the trial court a timely request, objection, or 
motion stating the specific grounds for the ruling desired,  the phrase “oh, come on” is not a sufficient objection.  

¶ 07-1-01B. In the Matter of D.O., ___S.W.3d ___, No. 01-05-00989-CV, 2006 Tex.App.Lexis 9710 (Tex. App.—
Houston [1st Dist.] 11/9/06) 

Trial court abused its discretion in disqualifying respondent’s attorney from representing juvenile based on prior repre-
sentation of family member of one of state’s witnesses. 

¶ 06-3-16. In Re T.E.D., ___ S.W.3d.___, No. 12-06-00143-CV, 2006 Tex.App.Lexis 6758 (Tex.App.—Tyler 
7/31/06) 

Trial court failed to preserve his TCCP Chapter 14 complaint for appeal where tccp chapter 14 was never mentioned in 
objection to warrantless entry of apartment.  

¶ 09-2-6A. Rangel v. State, MEMORANDUM, No. 10-07-00247-CR, 2009 WL 540780 (Tex.App.—Waco, 3/4/09) 
Where no objection was made at the time of the hearing, trial court did not err in considering a presentence investigation 
report that included a reference to juvenile adjudication that appellant asserts had not been unsealed. 

¶ 09-2-15. Dorsey v. State, MEMORANDUM, Nos. 12-07-00251-CR, 12-07-00252-CR, 12-07-00253-CR, 2009 
WL 824600 (Tex.App.—Tyler, 3/31/09) 

 
ATTORNEY GENERAL 
 
A school district may adopt a policy authorizing corporal punishment without the permission of the parents. 

¶ 05-4-27. Texas Attorney General Opinion No. GA-0374, 2005 Tex.AG Lexis 3790 (11/7/05) 
A school district may file a new failure to attend school complaint, listing some of the same absences as well as a subse-
quent tenth unexcused absence, as long as it is filed within ten school days of the tenth absence listed in the complaint or 
referral. 

¶ 07-4-16. Texas Attorney General Opinion No. GA-0574, 2007 Tex.AG Lexis 77 (10/02/07) 
In dismissal of charges for failure to file failure to attend school within 7 days, new complaint may include absences 
listed in dismissed complaint. 

¶ 06-2-13. Attorney General Opinion No. GA-0417, 2006 Tex.AG Lexis 27 (3/27/06) 
Texas Attorney General concludes Texas Department of Family and Protective Services cannot access juvenile records 
under family code. 

¶ 05-2-24. Texas Attorney General Opinion No. OR 2005-02217, 2005 Tex.AG Lexis 2316 (3/15/05) 
Texas Attorney General says that parent not excepted from family code confidentiality restrictions. 

¶ 05-2-26. Texas Attorney General Opinion No. OR 2005-02732, 2005 Tex.AG Lexis 2959 (3/31/05) 
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The state or its political subdivisions may not regulate international border crossings by persons under 18, however, it 
may restrict them from being in Texas areas near the Texas-Mexico border by creating a narrowly tailored law that fur-
thers a compelling governmental interest. 

¶ 06-3-3. Texas Attorney General Opinion No. GA-0425, 2006 Tex.AG Lexis 36 (5/1/06) 
 
CERTIFICATION AND DISCRETIONARY TRANSFER 
 
A challenge to a certification and transfer order can only be raised in an appeal from the conviction in criminal court. 

¶ 07-3-2. Silva v. State, ___S.W.3d.___, No. 01-06-00031-CR, 2007 Tex.App.Lexis 3698 (Tex.App.—Houston [1st 
Dist.], 5/10/07) 

 
COLLATERAL ATTACK 
 
Court of appeals does not have original habeas corpus jurisdiction of a person confined pursuant to an adjudication and 
disposition in juvenile court. 

¶ 07-1-10. In re Hall, MEMORANDUM, No. 04-06-00835-CV, 2006 Tex.App.Lexis 10611 (Tex.App.—San Anto-
nio 12/13/06) 

Habeas applications filed during a deferred community supervision are returnable to the trial court, and that ruling is 
reviewable upon appeal by an intermediate court of appeals (which is, in turn, subject to discretionary review by the 
Texas Court of Criminal Appeals) 

¶ 08-3-16A. Ex parte Phillip Wayne Simpson, No. 06-08-00032-CR, ___ S.W.3d ___, 2008 WL 2596228 (Tex.App. 
—Texarkana, 7/2/09) 

Habeas relief granted where trial counsel’s performance considered deficient because counsel failed to know the law 
concerning use of a prior juvenile conviction for enhancement. 

¶ 08-2-08. Ex Parte Hall, UNPUBLISHED, Nos. AP-75,868 & AP-75,869, 2008 Tex.Crim.App.Lexis 216 (Tex. 
Crim.App., 3/19/08) 

The Juvenile Justice Code does not provide juvenile offender who has been transferred to an adult facility the right to 
appointed counsel to pursue habeas corpus relief challenging the legality of his imprisonment. 

¶ 09-3-3. In re Hall, No. 07-0322, ___ S.W.3d ___, 2009 WL 1639751 (Tex.Sup.Ct, 11/12/09) 
 

CONFESSIONS 
 
A diagnostic examination (for discretionary transfer to adult criminal court) which exceeded its intended purpose and 
became a source of incriminating evidence constituted a custodial interrogation to which fifth amendment protections 
apply. 

¶ 05-4-22. Simpson v. State, MEMORANDUM No. 12-03-00379-CR, 2005 Tex.App.Lexis 9047 (Tex.App.—Tyler, 
10/31/05) 

A juvenile’s request to call his mother was an unambiguous request for an attorney when request was followed by the 
statement that he wanted his mother to get an attorney. 

¶ 06-1-03. In the Matter of H.V., ___S.W.3d ___, No. 2-04-029-CV, 2005 Tex.App.Lexis 9712 (Tex.App.—Fort 
Worth) on rehearing, 11/17/05 

A magistrate admonishing a child for a confession need not require that every right be individually waived either in writ-
ing or verbally, but only that the juvenile knowingly, intelligently and voluntarily waive each right. 

¶ 08-1-01. In the Matter of J.L., MEMORANDUM, No. 10-06-00246-CV, 2007 Tex.App.Lexis 8908 (Tex.App.—
Waco, 11/7/07) 

A noncustodial statement by a juvenile in a capital murder case was voluntary and admissible. 
¶ 05-1-03. Avila v. State, UNPUBLISHED, No. 04-03-00953-CR, 2004 WL 28903223 (Tex.App.—San Antonio 

12/8/04) 
A statement taken in Illinois, which violated the Texas Family Code, was still admissable becasue it achieved a fitting 
and right balance of considerations such that both parties were assured a fair hearing. 

¶ 07-4-1. Vega v. State, ___S.W.3d.___, No. 13-98-044-CR, 2007 Tex.App.Lexis 6315 (Tex.App—Corpus Christi, 
8/9/07) 

Although officer testified that respondent was not free to leave, under the totality of the circumstances, court concluded 
appellant was not in custody during questioning. 

¶ 06-3-06. In the Matter of J.W., No. 05-05-00675-CV, 2006 Tex.App.Lexis 5005 (Tex.App.—Dallas 6/12/06) 
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Appellant did not have a reasonable expectation of privacy in the juvenile processing office, and the officer did not vio-
late the Fourth Amendment by listening to the statements appellant made to his mother during their telephone conversa-
tion in the JPO. 

¶ 07-4-6B. Cortez v. State, ___S.W.3d ___,  No. 03-06-00359-CR, 2007 Tex.App.Lexis 6800 (Tex.App.—Austin, 
8/21/07) 

Appellant was not denied the right to have his parents with him while he was being held in the juvenile processing office, 
there was no showing of a causal connection, and any error in the admission of these statements were harmless.  

¶ 07-4-6A. Cortez v. State, ___S.W.3d ___,  No. 03-06-00359-CR, 2007 Tex.App.Lexis 6800 (Tex.App.—Austin, 
8/21/07) 

Because there was no causal connection between the failure to notify juvenile's father of arrest in accordance with sec-
tion 52.02(b) of the Family Code and juvenile's decision to give his statement to police, no error was shown. 

¶ 08-2-10. Hartmangruber v. State, Memorandum, No. 04-07-00213-CR, 2008 Tex.App.Lexis 1956 (Tex.App.—
San Antonio, 3/19/08) 

By excluding appellant's grandmother from the interview room, having the magistrate judge read appellant his rights 
then returning the child to the interview room and locking it, was a sufficient restraint of freedom of movement to be 
associated with formal arrest, establishing that appellant was in custody at the time he made his statement to police. 

¶ 09-4-5A. In the Matter of D.J.C., No. 01-07-01092-CV, ___ S.W.3d ___, 2009 WL 3050870 [Tex.App.—Houston 
[1st Dist.] 9/24/09]. 

Causal connection and attenuation of taint are not the same thing, the respondent has the burden to establish a causal 
connection, while it is the state’s burden to disprove the causal connection or establish an attenuation-of-taint. 

¶ 05-3-08. Pham/Gonzales v. State, 175 S.W.3d 767 (Tex.Crim.App. 6/8/05) 
Custodial interrogation—Routine traffic stop was “presumptively temporary and brief” and as a result, non-custodial, 
and questions asked by the officer were not considered custodial interrogation. 

¶ 05-3-13. In the Matter of R.A., MEMORANDUM, No. 03-04-00483-CV, 2005 Tex.App.Lexis 4663 (Tex.App.—
Austin, 6/15/05) 

Delaware court held that, in a juvenile confession, the lack of guidance from a parent or interested adult is a factor in 
determining whether waiver of  Miranda was knowing. 

¶ 07-2-5. Smith v. Delaware, No. 43,2006, 2007 Del.Lexis 68 (Sup.Ct. Del., 2/16/07) 
Delay in notifying parent of arrest was justified. 

¶ 05-1-10. Ray v. State, 176 S.W.3d 544 (Tex.App.—Houston [1st Dist.] 12/23/04) 
Evidence supported the trial court's finding that appellant was not in custody when he gave his statement. 

¶ 09-3-10A. Spencer v. State, MEMORANDUM, No. 01-07-00717-CR, 2009 WL 2343212 (Tex.App.—Houston 
[1st Dist.], 7/30/09) 

Failure to determine whether child understands the nature and content of his statement by magistrate warrants reversal. 
¶ 08-3-07. Reta v. State, MEMORANDUM, No. 04-07-00564-CR, 2008 WL 2260726 (Tex.App.—San Antonio, 

6/4/08) 
Inadmissable testimony by a therapist regarding previous sexual assaults (admitted by respondent to therapist) was con-
sidered harmless were the juvenile probation department’s predisposition investigation report contained the same admis-
sions. 

¶ 07-4-3. In the Matter of C.E., No. 03-05-00495-CV, 2007 Tex.App.Lexis 6367 (Tex.App.—Austin, 8/9/07) 
In an unpublished opinion out of Michigan, a minor defendant’s inculpatory statement induced by a promise of leniency 
was not considered inadmissible per se. 

¶ 06-2-05. Michigan v. Osantowski, UNPUBLISHED,  No. 263211, 2006 Mich.App.Lexis 545, (Mich. Ct. App. 
Feb. 28, 2006) 

Inculpatory statements made during an earlier writ of habeas corpus hearing were admissible at subsequent trial where 
objection at the time of the statement did not correspond with the objection made on appeal. 

¶ 09-1-5B. Chaves v. State, No. 01-07-00563-CR, MEMORANDUM, 2008 WL 5263404 (Tex.App.—Houston [1st 
Dist.] 12/18/08) 

In determining whether a confession is voluntary, the Delaware Supreme Court held that the lack of guidance from an 
interested adult was a major factor, especially if the juvenile suffers from diminished mental capacity. 

¶ 07-3-3. Smith v. Delaware, 918 A.2d 1144, No. 43,2006,  2007 Del.Lexis 68 (Del.S.C., 2/16/07) 
In juvenile confession, testimony of the magistrate and detective with respect to discrepancies in time between warnings 
and when statement was taken controlled over times written on statement. 

¶ 06-2-3. Ramos v. State, MEMORANDUM Nos. 04-04-00824-CR & 04-04-00825-CR, 2006 Tex.App.Lexis 1385 
(Tex.App.—San Antonio, 2/22/06) 

In obtaining a juvenile confession, the prompt notice to the parent of arrest and the taking of the confession by police are 
not directly related. 

¶ 08-3-08. Weir v. State, MEMORANDUM, No. 12-06-00408-CR, 2008 WL 2358219 (Tex.App.—Tyler, 6/11/08) 
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In violations of §52.02, the respondent has the burden to establish a causal connection and the state has the burden to 
disprove it or establish an attenuation-of-taint. 

¶ 05-3-19. Pham/Gonzales v. State, 175 S.W.3d 767 (Tex.Crim.App. 6/8/05), as corrected 6/30/05 
It was an unjustifiable delay in notifying juvenile’s parents two days after arrest, even though child’s information about 
parent’s whereabouts were not specific. 

¶ 06-3-15. Mavoides v. State, MEMORANDUM, No. 13-04-00079-CR, 2006 Tex.App.Lexis 6089 (Tex.App.—
Corpus Christi 7/13/06) 

Juvenile’s request for his mother to get a lawyer considered unambiguous request for counsel during magistrate admon-
ishments 

¶ 05-2-14. In the Matter of H.V., 179 S.W.3d 746 (Tex.App.—Fort Worth 3/17/05) 
Magistrate’s confession warnings given in compliance with TFC 51.095. 

¶ 05-3-16. In the Matter of A.J., UNPUBLISHED, No. 2-04-390-CV, 2005 Tex.App.Lexis 4806 (Tex.App.—Fort 
Worth [2nd Dist.] 6/23/05) 

Miranda warnings were not required where CPS investigator was not acting with, or on behalf of, police, when he ob-
tained a statement from juvenile. 

¶ 06-3-5A. In the Matter of J.R., ___S.W.3d ___, No. 04-04-00925-CV, 2005 Tex.App.Lexis 10847 (Tex.App. —
San Antonio 12/14/05) rel. for pub. 5/24/06 

No custodial interrogation occured where dprs investigator did not act in tandem with police to investigate and gather 
evidence. 

¶ 06-1-21B. In the Matter of K.H., MEMORANDUM, No. 04-04-00924-CV, 2005 Tex.App.Lexis 10810 
(Tex.App.—San Antonio 12/14/05) 

Out of Illinois:  a confession was not voluntary, where police officers made no attempt to locate defendant's parents and 
denied his two requests to speak to his mother, even though defendant was not a juvenile under the statute. 

¶ 07-2-19. Illinois v. Westmorland, No. 2-05-1093, 2007 Ill.App.Lexis 334 (Ill.App.Ct. 2nd Dist., 3/30/07) 
[Out of Illinois] Evidence did not show that juvenile knowingly waived his Miranda rights after being physically abused 
while in police custody. 

¶ 08-1-04. Illinois v. Richardson, 376 Ill. App. 3d 537, 875 N.E.2d 1202, 2007 Ill. App. LEXIS 1032, 314 Ill. Dec. 
915 (9/25/07) 

Physical evidence that is obtained in violation of a child’s Fifth Amendment rights, but not in violation the child’s Fourth 
Amendment rights is admissible. 

¶ 08-2-11. In the Matter of H.V., __S.W.3d.__,  No. 06-0005, 2008 WL 1147567, (Tex.Sup.Ct., 4/11/08) 
Routine traffic stop was “presumptively temporary and brief” and as a result, non-custodial, and questions asked by the 
officer were not considered custodial interrogation.  

¶ 05-4-4. In the Matter of R.A., ___ S.W.3d ___, No. 03-04-00483-CV, 2005 Tex.App.Lexis 4663 (Tex.App.—
Austin, 6/15/05), rel for pub. 8/19/05 

Section 51.095 of the Family Code did not apply regarding child’s statement, where respondent was the focus of the in-
vestigation and his freedom of movement was restricted, because it wasn’t restricted to the degree associated with formal 
arrest. 

¶ 06-4-7A. In the Matter of F.C.W., MEMORANDUM, No. 14-05-00556-CV, 2006 Tex.App.Lexis 8364 (Tex.App. 
—Houston 9/26/06) 

South Dakota Supreme Court held that notice to a parent, guardian, or custodian and a child's opportunity to confer with 
such persons are significant factors in evaluating the voluntariness of a statement or confession under the totality of the 
circumstances. 

¶ 07-2-6. In the Interest of J.M.J., 2007 SD 1, 726 N.W.2d 621, 2007 S.D. Lexis 1 (Sup.Ct. SD, 1/3/07) 
Statement by respondent given to arson investigators was considered voluntary. 

¶ 06-4-7B. In the Matter of F.C.W., MEMORANDUM, No. 14-05-00556-CV, 2006 Tex.App.Lexis 8364 (Tex. 
App.—Houston, 9/26/06) 

Statements by co-actor, which is against his self interest, may be used in probable cause determination to arrest respon-
dent. 

¶ 09-1-5A. Chaves v. State, No. 01-07-00563-CR, MEMORANDUM, 2008 WL 5263404 (Tex.App.—Houston [1st 
Dist.] 12/18/08) 

The 9th U.S. Circuit held that Title 18 U.S.C. § 5033 of the Juvenile Delinquency Act, prescribes that an arresting officer 
must advise the parents of their child's Miranda rights contemporaneously with advising them of their child's custody, 
and may not unreasonably refuse a request by either the juvenile or the parent to communicate with one another before 
the juvenile is interrogated.  

¶ 07-3-1. U.S. v. C.M., __F.3d__, No. 05-50585, 2007 U.S. App.Lexis 10858 (9th Cir., 5/8/07) 
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The record did not demonstrate a causal connection between a section 52.02(a) violation and respondent’s statement or 
the complained of unnecessary delay and the evidence sought to be suppress. 

¶ 06-1-09. Adams v. State, 180 S.W.3d 386, No. 13-04-028-CR, 2005 Tex.App.Lexis 10253 (Tex.App.—Corpus 
Christi 12/8/05) 

The totality of the circumstances supported the trial court's determination that appellant's statements were made voluntar-
ily. 

¶ 09-3-10B. Spencer v. State, MEMORANDUM, No. 01-07-00717-CR, 2009 WL 2343212 (Tex.App.—Houston 
[1st Dist.], 7/30/09) 

The trial court did not abuse its discretion in finding appellant's statement “I don’t want to do this,” to be ambiguous re-
quest to terminate interview. 

¶ 05-2-23A. Vargas v. State, MEMORANDUM, No. 01-03-00870-CR, 2005 Tex.App.Lexis 2417 (Tex.App.—
Houston (1st Dist.) 3/31/05) 

Trial court's error in admitting appellant's illegally obtained statement was harmful error requiring reversal of his convic-
tion. 

¶ 09-4-5C. In the Matter of D.J.C., No. 01-07-01092-CV, ___ S.W.3d ___, 2009 WL 3050870 (Tex.App.—Houston 
[1st Dist.] 9/24/09) 

Under section 52.02(a), if a child is taken to a juvenile processing office, it is not also necessary that the child be taken to 
an official designated by the juvenile board. 

¶ 07-1-13A. Gamboa v. State, MEMORANDUM, No. 14-05-00942-CR, 2007 Tex.App.Lexis 405 (Tex.App.—
Houston [14th Dist.] 1/3/07) 

Violations of Family Code requirements regarding police interactions with juvenile, including non compliance with ju-
venile processing office and parental presence requirements deemed juvenile statement inadmissible. 

¶ 09-4-5B. In the Matter of D.J.C., No. 01-07-01092-CV, ___ S.W.3d ___, 2009 WL 3050870 (Tex.App.—Houston 
[1st Dist.] 9/24/09) 

When a child’s confession is combined with the cumulative force of circumstantial and corroborative evidence, it can be, 
as in this case, both legally and factually sufficient to support the child’s adjudication.  

¶ 07-3-15. In the Matter of M.G.G., No. 04-06-00740-CV, 2007 Tex.App.Lexis 5575 (Tex.App.—San Antonio, 
7/18/07) 

When a written statement is given after an inadmissible oral statement, the magistrate should explain to the juvenile that 
his prior oral statements may not be used against him as part of the admonishments for the written statement. 

¶ 08-2-13. In the Matter of J.A.B., No. 08-06-00097-CV, ___S.W.3d ___, 2008 WL 1757880 (Tex.App.—El Paso, 
4/17/08) 

When the circumstances show that the individual acts upon the invitation or request of the police and there are no threats, 
express or implied, that he will be forcibly taken, then that person is not in custody at that time. 

¶ 09-1-4A. In the Matter of M.A.O., MEMORANDUM, No. 04-07-00658-CV, 2008 WL 5170297 (Tex. App.—San 
Antonio, 12/10/08) 

Wisconsin Supreme Court exercised its supervisory power to require that all custodial interrogation of juveniles be elec-
tronically recorded where feasible, and without exception when questioning occurred at a place of detention. 

¶ 05-3-25. In the Interest of Jerrell C.J., No. 2002AP3423, 2005 WI 105, 2005 Wisc. Lexis 344 (Sup. Ct.—Wisc. 
7/7/05) 

 
COURT APPOINTED ATTORNEY 
 
Even where appellant’s parent supports commitment to TYC, the record must contain evidence suggesting that the parent 
is not capable or willing to make decisions in appellant’s best interest to warrant the appointment of an ad litem for the 
child. 

¶ 09-4-4. In the Matter of J-M.W.D., MEMORANDUM, No. 04-08-00908-CV, 2009 WL 2878111 (Tex.App.—San 
Antonio, 9/9/09) 

Grandparents could not substitute counsel for child after mother was removed and they were replaced as conservator for 
the child. 

¶ 05-2-12. Greene v. Ellis, Civil Action H-05-520, 2005 U.S.Dist.Lexis 3750 (S.D. Tex. 3/1/05) 
If the parent is present, the trial court has the discretion to appoint a guardian ad litem only if the parent is not capable or 
willing to make a decision in the best interest of the child. 

¶ 08-1-14B. In the Matter of L.A.P., MEMORANDUM, No. 04-07-00143-CV, 2008 Tex.App.Lexis 847 (Tex.App. 
—San Antonio, 2/6/08) 
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CRIMINAL PROCEEDINGS 
 
A juvenile adjudication for a felony offense is not a final felony conviction with respect to illegibility for probation in 
adult court. 

¶ 06-1-1A. Ex Parte Rodney Keith Cash, 178 S.W.3d 816, No. AP-75,108, 2005 Tex.Crim.App. Lexis 1964 
(Tex.Crim.App. 11/16/05) 

Bail set at $200,000 for juvenile certified as adult for the offense of murder did not violate constitutional and statutory 
prohibitions against excessive bail. 

¶ 09-2-1. Ex Parte Wilson, MEMORADUM, No. 04-08-00553-CR, WL 330994 (Tex.App.—San Antonio, 2/11/09) 
Evidence of defendant’s juvenile court prior disposition is admissible at criminal sentencing upon a finding of relevancy. 

¶ 05-1-12. Millican v. State, UNPUBLISHED, No. 12-03-00230-CR, 2004 WL 2958371 (Tex.App.—Tyler 
12/22/04) 

Juvenile enhancement allegations need not be included in an adult indictment. 
¶ 08-3-11. Gamble v. State, MEMORANDUM, No. 01-06-01028-CR, 2008 WL 2548512 (Tex.App.—Houston [1st 

Dist.], 6/26/08) 
Juvenile felony adjudication admissible in adult penalty proceedings. 

¶ 05-1-18. Parrish v. State, UNPUBLISHED, No. 10-04-00037-CR, 2005 WL 241193 (Tex.App.—Waco 2/2/05) 
Juvenile is entitled to adult credit for time spent while confined in a juvenile detention facility before he was certified as 
an adult. 

¶ 09-2-14. Ex Parte Marsh, UNPUBLISHED, Nos. AP-76138, AP-76139, 2009 WL 1067932 (Tex.Crim.App., 
4/22/09) 

Juvenile TYC felony convictions committed prior to January 1, 1996, cannot be considered for enhancement purposes in 
adult court. 

¶ 07-4-10. Jackson v. State, No. 04-07-00083-CR, 2007 Tex.App.Lexis 7550 (Tex.App.—San Antonio, 9/19/07) 
Notice of prior juvenile adjudications at beginning of trial sufficient. 

¶ 05-1-17. Robinson v. State, UNPUBLISHED, No. 05-03-01510, 2005 WL 225245 (Tex.App.—Dallas 1/31/05) 
Once the state establishes a prima facie showing of a prior conviction, it becomes the defendant’s burden to make an 
affirmative showing of any defect in the judgment. 

¶ 07-4-8. Terrell v. State, 228 S.W.3d 343, 2007 Tex. App. Lexis 4142 (Tex.App.—Waco, 5/23/07) 
Prior juvenile felony adjudication is not prior felony for the purposes of applying for probation in adult court.  

¶ 08-4-01. Thompson v. State, __S.W.3d.__, No. 03-07-00255-CR, 2008 WL 3984375 (Tex.App.—Austin, 8/29/08) 
Trial court's refusal to submit instruction on eligibility of probation, was not error, where appellant did not offer any evi-
dence in support of his motion for probation. 

¶ 06-1-5. Morris v. State, MEMORANDUM, No. 14-04-00765-CR, 2005 Tex.App.Lexis 9770 (Tex.App.—Houston 
[14th Dist.] 11/23/05) 

 
DEFENSE COUNSEL 
 
In an ineffective assistance claim, applicant did not establish that there was a reasonable probability that jury would have 
recommended probation had the issue been submitted to it (dissent included) 

¶ 06-1-1B. Ex Parte Rodney Keith Cash, 178 S.W.3d 816, No. AP-75,108, 2005 Tex.Crim.App. Lexis 1964 
(Tex.Crim.App. 11/16/05) 

Juvenile court denied right to make a closing argument but error waived by failure to object. 
¶ 04-3-05. In the Matter of M.A., UNPUBLISHED, No. 08-02-00544-CV, 2004 WL 1284019, 2004 Tex.App.Lexis 

5172 (Tex.App.—El Paso 6/10/04) 
State did not need to produce evidence directly refuting defense of fact. 

¶ 05-2-32. In The Matter of S.S., 167 S.W.3d 108; 2005 Tex.App.Lexis 3094 (Tex.App.—Waco 4/20/05) 
 
DEFENSES 
 
Evidence that juvenile was taking orders or was instructed by his brother to remove victim's shoes and pants was not 
sufficient to raise the defense of duress. 

¶ 08-2-06. In the Matter of V.M.H., ___S.W.3d.___, No. 04-06-00618-CV, 2007 Tex.App.Lexis 8054 (Tex.App.—
San Antonio,  10/10/07) 
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In self defense of a third person, appellant stands in shoes of that person, for purposes of evaluating his defense of a third 
person defense. 

¶ 07-1-01A. In the Matter of D.O., ___S.W.3d ___, No. 01-05-00989-CV, 2006 Tex.App.Lexis 9710 (Tex.App. —
Houston [1st Dist.] 11/9/06) 

State may prosecute a juvenile for the offense of prostitution, even though the juvenile is underage and cannot legally 
consent to sex. 

¶ 08-4-05. In the Matter of B.W., __S.W.3d.__, No. 01-07-00274-CV, 2008 WL 4427680 (Tex.App.—Houston [1st 
Dist.] 10-2-08) 

 
DETERMINATE SENTENCE ACT 
 
A determinate sentence transfer hearings is not considered a stage of “criminal prosecution,” and as such, the holdings in 
Crawford v. Washington and the Sixth Amendment does not apply to them. 

¶ 06-2-07. In the Matter of D.L., ___S.W.3d ___, No. 04-05-00316-CV, 2006 Tex.App.Lexis 1758 (Tex.App. —San 
Antonio, 3/8/06) 

Although behaviorally compliant while in TYC, testimony about appellant's conduct while on parole and about his high 
risk for re-offending, supported the trial court's decision to transfer child to TDJC. 

¶ 07-3-7. In the Matter of D.T., 217 S.W. 3d 741, 2007 Tex.App.Lexis 2107 (Tex.App.—Dallas[5th Dist.], 3/20/07) 
Application for personal bond pending determinate sentence appeal made to court of appeals denied.  

¶ 05-2-21. In Re J.G., ___ S.W.3d ___, No. 04-04-00699-CV, 2004 Tex.App.Lexis 11477 (Tex.App.—San Antonio 
12/22/04, rel.pub. 3/4/05) 

Decision to transfer determinate sentence probation from juvenile court to adult court is not appealable.  
¶ 05-2-10. In The Matter of C.M.W., MEMORANDUM, No. 2-04-087-CV, 2005 Tex.App.Lexis 1291 (Tex.App.—

Fort Worth 2/17/05) 
Evidence about appellant's incidents of misconduct and TYC's recommendation for transfer constituted enough evidence 
to supportive trial court's decision to transfer child to TDCJ. 

¶ 05-4-17. In The Matter of C.F., MEMORANDUM No. 05-05-00554, 2005 Tex.App.Lexis 8895 (Tex.App.—
Dallas [5th Dist.] 10/28/05) 

Failure to raise constitutionality of determinate sentence transfer statute at trial, waives the issue. 
¶ 07-3-17. In the Matter of E.V., 225 S.W.3d 231, 2006 Tex.App.Lexis 945 (Tex.App.—El Paso, 2/2/06) 

In appeal by the state of respondent’s motion to reduce sentence thirteen years after transfer to TDCJ, was not affected 
by the fact that the grand jury certification was not included in the clerk's record. 

¶ 07-2-10. In the Matter of F.M., No. 08-06-00194-CV, 2007 Tex.App.Lexis 1471 (Tex.App.—El Paso, 2/28/07) 
In determinate sentence transfer hearing, trial court did not abuse its discretion by failing to continue hearing where 
counsel for juvenile had sufficient time to prepare. 

¶ 07-1-09. In the Matter of C.E.C., MEMORANDUM, No. 2-06-065-CV, 2006 Tex.App.Lexis 10636 (Tex.App.—
Fort Worth 12/14/06) 

In determinate sentence transfer hearing, trial court did not abuse its discretion in ordering respondent transferred to 
TDCJ. 

¶ 06-1-2. In the Matter of J.M., MEMORANDUM, No. 2-05-180-CV, 2005 Tex.App.Lexis 9708 (Tex.App.—Fort 
Worth) 11/17/05 

In making a determination regarding a transfer to TDCJ, a trial court may assign different weights to the factors it con-
siders, and it may consider other unlisted but relevant factors.  

¶ 07-3-10. In the Matter of C.R., ___S.W.3d___,  No. 04-06-00494-CV, 2007 Tex.App.Lexis 114 (Tex.App.—San 
Antonio, 1/10/07). rel. for pub. 7/7/07 

Jury can not consider indeterminate sentence in a determinate sentence case.  
¶ 09-2-8. In the Matter of J.B.L., MEMORANDUM, 2009 WL 545573 (Tex.App.—Eastland, 3/5/09) 

No abuse of discretion in transferring juvenile to tdcj following multiple disciplinary violations, including assaults. 
¶ 05-1-07. In the Matter of R.H., UNPUBLISHED, No. 04-04-00201-CV, 2004 WL 2877349 (Tex.App.—San An-

tonio 12/15/04) 
Testimony by victim were not impermissible statements regarding her wishes as to what type of punishment should be 
imposed, but were only statements concerning the impact of the crime (sexual assault) on her and her life. 

¶ 05-4-11. In the Matter of L.C.H., MEMORANDUM No. 03-03-00687-CV, 2005 Tex.App.Lexis 7784 (Tex.App. 
—Austin, 9/23/05) 

The holding in Crawford v. Washington does not apply to determinate sentence transfer hearings because they are not 
considered a stage of criminal prosecution. 

¶ 06-4-08. In the Matter of S.M., 207 S.W.3d 421, 2006 Tex.App.Lexis 9056 (Tex.App.— Fort Worth, 10/19/06) 
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Transfer of determinate sentence probation to adult probation is not an appealable order. 

¶ 05-4-25. In the Matter of J.H., 176 S.W.3d 677,  No. 05-05-00073-CV, 2005 Tex.App.Lexis 9528 (Tex.App.—
Dallas [5th Dist.] 11/14/05) 

Trial court lacked jurisdiction to reduce determinate sentence term after court’s plenary power had expired. 
¶ 07-4-17. In the Matter of F.M., 238 S.W.3d 837, 2007 Tex.App.Lexis 8497 (Tex.App.—El Paso, 10/11/07) 

 
DETERMINATE SENTENCE TRANSFER HEARING 
 
An adult district court, to which a juvenile has been transferred, has the authority to extend the probationary period pre-
viously set by the juvenile court, when the juvenile fails to comply with those conditions. 

¶ 09-2-19. Krupa v. State, No. 10-08-00166-CR, 2009 WL 1163430 (Tex.App.—Waco, 4/29/09) 
In a determinate sentence transfer hearing, the juvenile court retains jurisdiction over a person, to determine whether they 
should be transferred to TDCJ, without regard to the age of the person. 

¶ 09-4-2. In the Matter of T.L.S., ___S.W.3d.___, No. 12-08-00356-CV, 2009 WL 2517168 (Tex.App.—Tyler, 
8/19/09) 

In determinate sentence transfer hearing, complained-of psychological evaluation objected to by respondent had been 
admitted at the beginning of the trial, as a result, error was not preserved for appeal. 

¶ 08-2-01A. In the Matter of M. M., No. 03-06-00396-CV, 2008 Tex.App.Lexis 981 (Tex.App.—Austin, 2/6/08) 
In determinate sentence transfer hearing, trial court may assign different weights to the factors listed in TFC §54.11(k), 
and it may consider other unlisted but relevant factors as well. 

¶ 07-1-12. In the Matter of C.R., MEMORANDUM, NO. 04-06-00494-CV, 2007 Tex.App.Lexis 114 (Tex.App.—
San Antonio 1/10/07) 

Juvenile court continues to have jurisdiction of those children at tyc, who were over 19 years of age when senate bill 103 
went into effect, for transfer to TDCJ. 

¶ 09-1-11. In the Matter of J.J., ___S.W.3d.___, No. 03-08-00023-CV, 2008 WL 5423264 (Tex.App.—Austin, 
12/31/08) 

Transfer hearing allowed where child over 19 years of age at time of hearing. 
¶ 08-3-09. In the Matter of T.G., MEMORANDUM, No. 03-07-00543-CV, 2008 WL 2468697 (Tex.App.—Austin, 

6/19/08) 
Transfer hearings are not considered a stage of a criminal prosecution, as a result the psychological evaluations con-
ducted for the purposes of the transfer hearings are admissible.  

¶ 08-3-14. In the Matter of S.C., MEMORANDUM, No. 03-06-00397-CV, 2008 WL 2609233 (Tex.App.—Austin, 
7/3/08) 

Trial court did not abuse its discretion by denying appellant's motion for continuance to allow confrontation of psycholo-
gist in TYC report, when court in jeopardy of not holding transfer hearing before child’s twenty-first birthday. 

¶ 08-1-11. In the Matter of F.D., ___S.W.3d.___,  No. 05-06-01712-CV, 2008 Tex.App.Lexis 635 (Tex.App.—
Dallas [5th Dist.], 1/31/08) 

Trial court did not abuse its discretion in impliedly concluding that respondent failed to show he had a particularized 
need for an expert at his transfer hearing. 

¶ 07-2-11. In the Matter of A.A.L., MEMORANDUM, No. 14-06-00027-CV, 2007 Tex.App.Lexis 1845 (Tex. 
App.—Houston [14th Dist.], 3/8/07) 

Written reports from TYC psychologists (professionals) are admissible in a determinate sentence transfer hearings be-
cause TFC §54.11(d) specifically provides for it. 

¶ 08-2-01B. In the Matter of M. M., No. 03-06-00396-CV, 2008 Tex.App.Lexis 981 (Tex.App.—Austin, 2/6/08) 
 
DISCOVERY 
 
Respondent not entitled to blood test of victim in sexual assault case to determine sexually transmitted disease. 

¶ 08-1-13. In the Matter of C.B., MEMORANDA, No. 05-05-00064-CV, 2008 Tex.App.Lexis 953 (Tex.App.— 
Dallas [5th Dist.], 2/7/08) 

 
DISCRETIONARY TRANSFER 
 
14-year-old juvenile waived complaint of conviction for second degree felony on certification for first degree felony. 

¶ 05-01-05. Adams v. State, 161 S.W.3d 113 (Tex.App.—Houston [14th Dist.] 12/9/04) 
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Certification and transfer statute is not unconstitutional even though it exposes juvenile to adult punishments. 

¶ 08-1-02. Rivera v. State, No. 05-06-00026-CR, No. 05-06-00027-CR, 2007 Tex.App.Lexis 8807 (Tex.App.— Dal-
las [5th Dist.], 11/5/07) 

Determinate sentence transfer from custody of tyc to TDCJ supported by the evidence. 
¶ 05-2-20. In the Matter of R.H., ___S.W.3d ___, No. 04-04-00201-CV, 2004 Tex.App.Lexis 11203 (Tex.App.—

San Antonio 12/15/04, rel.pub.3/4/05) 
Hearsay testimony permissable by TYC representative at transfer hearing. 

¶ 05-2-04. In the Matter of R.M., UNPUBLISHED, No. 04-03-00505-CV, 4004 Tex.App.Lexis 11908 (Tex.App.—
San Antonio 11/3/04) 

In determinate sentence transfer hearing appellant waived his complaint and failed to properly preserve his issue for ap-
peal. 

¶ 05-2-29. In The Matter of L.D.M., MEMORANDUM, No. 01-04-00699-CV, 2005 Tex.App. Lexis 3027 
(Tex.App.—Houston (1st Dist.) 4/21/05) 

In determinate sentence transfer hearing, failure to raise complaints in trial court waived contentions. 
¶ 05-2-18. In the Matter of R.M., ___ S.W.3d ___, No. 04-03-00505-CV, 2004 Tex.App.Lexis 11908 (Tex.App.—

San Antonio 11/3/04, rel.pub.2/9/05) 
Trial court did not abuse its discretion by transferring juvenile to the TDCJ and that its decision was firmly rooted in 
defendant's identifiable misconduct while at TYC. 

¶ 05-3-21. In the Matter of C.G., 162 S.W.3d 448, 2005 Tex.App.Lexis 3705 (Tex.App.—Dallas [5th Dist.] 5/13/05), 
rel.for pub. 6/2/05 

Trial court did not abuse its discretion in transferring juvenile from TYC to the TDCJ to complete the remainder of de-
terminate sentence. 

¶ 05-2-27. In The Matter of J.L.C., MEMORANDUM, No. 05-04-01070-CV, 2005 Tex.App. Lexis 2873 
(Tex.App.—Dallas [5th Dist.] 4/14/05) 

Trial court did not abuse it’s discretion in transferring juvenile from TYC to the TDCJ to complete the remainder of de-
terminate sentence. 

¶ 05-3-07. In the Matter of J.L.C., 160 S.W.3d 312, 2005 Tex.App.Lexis 2873 (Tex.App.—Dallas [5th Dist.] 
4/14/05), rel. for pub. 5/5/05 

Trial court did not abuse its discretion where tyc representative testified about numerous incidents of misconduct by ju-
venile and recommended transfer to TDCJ. 

¶ 05-3-03. In the Matter of J.L.C., 160 S.W.3d 312, 2005 Tex.App.Lexis 2873 (Tex.App.—Dallas [5th Dist.] April 
14, 2005) 

Trial court properly ordered juvenile transferred from TYC to the TDCJ to complete determinate sentence. 
¶ 05-2-22. In the Matter of C.G., MEMORANDUM, No. 05-04-01176, 2005 Tex.App.Lexis 2482 (Tex.App.—

Dallas (5th Dist.) 4/1/05) 
 
DISPOSITION PROCEEDINGS 
 
A restitution amount, which exceeded the “blue book” value for a damaged car, was (based on the evidence) not arbi-
trary nor unjustly enriching the recipients.  

¶ 07-3-16. In the Matter of R.M., MEMORANDUM, No. 05-06-00519-CV, 2007 Tex.App.Lexis 5785 (Tex.App. —
Dallas [5th Dist.], 7/24/07) 

A trial court is not required to exhaust all possible alternatives before sending a juvenile to the TYC. 
¶ 07-4-15. In the Matter of J.R.C., No. 06-07-00018-CV, 2007 Tex.App.Lexis 8059 (Tex.App.—Texarkana, 

10/11/07) 
A TYC commitment based on a second misdemeanor adjudication requires that the conduct (of the second adjudication) 
occur after the date of the previous adjudication, not previous disposition. 

¶ 05-3-26. In the Matter of M. A., MEMORANDUM OPINION, No. 03-04-00698-CV, 2005 Tex.App.Lexis 5910 
(Tex.App.—Austin 7/27/05) 

Alien residence status does not effect a TYC commitment if the child’s home does not provide the quality of care and 
level of support and supervision that is needed to meet the conditions of probation. 

¶ 07-4-18. In the Matter of J.M.L., No. 08-06-00015-CV, 2007 Tex.App.Lexis 8433 (Tex.App.—El Paso, 10/25/07) 
Appellant’s physical aggressiveness, non-school attendance, association with negative peers and lack of suitable place-
ment was sufficient for commitment to TYC. 

¶ 05-3-04. In the Matter of K.W., ___S.W.3d___, No. 05-04-01262-CV, MEMORANDUM, 2005 Tex.App.Lexis 
2882, (Tex.App.—Dallas [5th Dist] 4/14/05). rel. for pub. 5/5/05 
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Appellant was not denied the right to meaningful review even though the record failed to show evidence the trial court 
considered at the disposition hearing. 

¶ 09-2-5. In the Matter of J.L.H., MEMORANDUM, No. 07-11-00973 JV, 2009 WL 201354 (Tex.App.—Waco, 
1/28/09) 

Commitment to TYC not considered cruel and unusual punishment. 
¶ 09-3-6. In the Matter of J.M., No. 06-08-00087-CV, ___ S.W.3d ___, 2009 WL 1658078 (Tex.App.—Texarkana, 

6/16/09) 
En banc San Antonio court of appeals reverses itself to uphold an out of home probation placement for burglary. 

¶ 05-1-04. In the Matter of M.J.A., 155 S.W.3d 575 (Tex.App.—San Antonio [en banc] 12/8/04) 
Evidence factually sufficient to support tyc commitments for misdemeanors. 

¶ 05-1-11. In the Matter of H.R.C., 153 S.W.3d 266 (Tex.App.—El Paso 12/23/04) 
Evidence was insufficient to support the conclusion that all resources had been expended on probation, or that child 
posed a threat to the community reversing a commitment to TYC. 

¶ 05-3-29. In the Matter of S.G., ___ S.W.3d ___, No. 04-04-00475-CV, 2005 Tex.App.Lexis 2560 (Tex.App.—San 
Antonio 4/6/05), rel. for pub. July 15, 2005 

Evidence was sufficient to commit child to TYC on 3rd misdeamnor adjudication 
¶ 05-2-05. In the Matter of H.R.C., 153 S.W.3d 266, 2004 Tex.App.Lexis 11717 (Tex.App.—El Paso 12/23/04) 

Failure of trial court to follow sanction guidelines not appealable. 
¶ 05-2-09. In the Matter of C.E.F., MEMORANDUM, No. 11-04-00108-CV, 2005 Tex.App.Lexis 1272 (Tex. 

App.—Eastland 2/17/05) 
In interpreting the one prior misdemeanor statute for commitment to TYC, the act applies only to conduct that occurs on 
or after the effective date of the act (September 1, 2003), the conduct referred to may be the violation, even where the 
child is placed on the probation prior to the effective date of the act. 

¶ 07-2-16. In the Matter of E.C., ___S.W.3d ___, No. 04-05-00085-CV, 2006 Tex.App.Lexis 11226 (Tex.App.—
San Antonio, 9/27/07) rel. for pub. 4/5/07 

In TYC commitment, disposition was not completed until trial court resolved issue of restitution at later hearing. 
¶ 06-2-12. In the Matter of S.G., MEMORANDUM No. 05-05-00606-CV, 2006 Tex.App.Lexis 2665 (Tex. App.—

Dallas [5th Dist.] 4/4/06) 
Placement on probation outside of home was not abuse of discretion in contempt adjudication. 

¶ 05-2-19. In the Matter of E.T., ___ S.W.3d ___, No. 04-03-00796-CV, 2004 Tex.App.Lexis 9929 (Tex.App.—San 
Antonio 11/10/04, rel.pub.2/9/05) 

Previous promise to commit to TYC by court if child violated probation was not error where different judge committed 
child  to TYC in later motion to modify. 

¶ 08-3-13. In the Matter of R.S., MEMORANDUM, No. 03-06-00336-CV, 2008 WL 2609221 (Tex.App.—Austin, 
7/3/08) 

Purposes provision of the Juvenile Justice Code may be considered in whether or not trial court abused its discretion in 
committing child to TYC. 

¶ 07-2-13. In the Matter of S.A.G., MEMORANDUM, No. 04-06-00503-CV, 2007 Tex.App.Lexis 1929 (Tex. 
App.—San Antonio, 3/14/07) 

Questioning of respondent by trial court during disposition hearing was not reversible error. 
¶ 05-2-35. In the Matter of K.P.S., MEMORANDUM, No. 2-04-228-CV, 2005 Tex.App.Lexis 3285 (Tex.App.—

Fort Worth 4/28/05) 
Statute restricting right to jury trial at the disposition hearing does not violate the sixth and the fourteenth amendments of 
the constitution. 

¶ 05-3-12. In the Matter of F.V.B., UNPUBLISHED, No. 11-03-00371-CV, 2005 Tex.App.Lexis 4611 (Tex.App.—
Eastland 6/1/05) 

The amount of restitution awarded by the trial court was designed to compensate the victim and there was no evidence in 
the record to show that it would not be possible for the family to jointly pay the restitution as ordered.  

¶ 08-1-08. In the Matter of E.K., ___ S.W.3d ___, No. 05-07-00125-CV, 2007 Tex.App.Lexis 9754 (Tex.App. —
Dallas (5th Dist.), 12/14/07) rel. for pub. 1/14/08 

The authority of the juvenile court to commit a child to TYC is not limited by the Individuals With Disabilities Educa-
tion Act. 

¶ 07-2-18. In the Matter of L.A.M., ___S.W.3d.___, No 04-05-00913-CV, 2006 Tex.App.Lexis 11249 (Tex. App.—
San Antonio, 9/13/06) rel. for pub. 4/5/07 

The burden of proof is on the parents to establish good faith efforts to prevent delinquent behavior as a defense to liabil-
ity regarding restitution orders against them. 

¶ 06-2-09. In the Matter of D.M., 191 S.W.3d. 381,  2006 Tex.App.Lexis 2601 (Tex.App.—Austin, 3/30/06) 
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The individuals with disabilities education act (idea), 20 U.S.C.S. § 1400 et seq., does not limit the juvenile court's au-
thority to modify a juvenile's disposition 

¶ 07-2-2. In the Matter of P.E.C., No. 04-05-00859-CV, 2006 Tex.App.Lexis 6161 (Tex.App.—San Antonio, 
7/19/06) rel. for pub. 2/2/07 

The juvenile court did not abuse its discretion in committing respondent to TYC even though the court based its decision 
to commit, at least in part, on a lack of available county funds. 

¶ 07-2-12. In the Matter of L.D., MEMORANDUM,  ___S.W.3d ___, No. 12-06-00193-CV, 2007 Tex.App. Lexis 
1714 (Tex.App.—Tyler, 3/7/07) 

The length of time a child can be placed on probation may be a factor in court’s decision to commit child to TYC. 
¶ 07-2-3. In the Matter of B.R., No. 04-06-00018-CV, 2006 Tex.App.Lexis 5964 (Tex.App.—San Antonio, 7/12/06) 

rel. for pub. 2/2/07 
To admit the juvenile po’s report at a disposition hearing, over a crawford objection, the court must balance the defen-
dant's interest in confronting and cross-examining an adverse witness with the state's interest in not having to produce 
that witness.  

¶ 07-1-14. In the Matter of M.P., No. 10-06-00008-CV, 2007 Tex.App.Lexis 921 (Tex.App.—Waco 2/7/07) 
Trial court abused its discretion by admitting extraneous offense in aggravated sexual assault disposition hearing. 

¶ 05-3-11. In the Matter of C.J.M., 167 S.W.3d 892, 2005 Tex.App.Lexis 4606 (Tex.App.—Fort Worth 6/16/05), 
pet. for review filed 7/25/05 

Trial court abused its discretion in committing 11 year old to TYC for violating conditions of probation. 
¶ 05-2-25. In the Matter of S.G., MEMORANDUM, No. 04-04-00475-CV, 2005 Tex.App.Lexis 2560 (Tex.App.—

San Antonio, 4/6/05) 
Trial court did not abuse its discretion in committing respondent to TYC for assault on a public servant. 

¶ 05-2-11. In The Matter of J.F.S., MEMORANDUM, No. 2-04-059-CV, 2005 Tex.App.Lexis 1290 (Tex.App.—
Fort Worth 2/17/05) 

Trial court did not abuse its discretion in ordering appellant committed to TYC. 
¶ 05-2-28. In The Matter of K.W., MEMORANDUM, No. 05-04-01262-CV, 2005 Tex.App. Lexis 2882 

(Tex.App.—Dallas (5th Dist.) 4/14/05) 
Trial court did not abuse its discretion in ordering respondent (adjudicated for aggravated robbery) transferred to TDCJ, 
even though the child did well while at TYC. 

¶ 09-3-8. In the Matter of  W.R., Jr., MEMORANDUM, No. 04-08-00747, 2009 WL 1804114 (Tex.App.—San An-
tonio, 6/24/09) 

Trial court did not abuse its discretion in placing juvenile on probation outside his home after an open plea to burglary. 
¶ 05-2-16. In the Matter of M.J.A., 155 S.W.3d 575, 2004 Tex.App.Lexis 11016 (Tex.App.—San Antonio [rehear-

ing, en banc] 3/4/05) 
Trial court did not abuse its discretion in placing juvenile on probation outside his home even though both he and his 
parents wanted him to be placed in his home. 

¶ 05-2-17. In the Matter of T.G., MEMORANDUM, No. 04-04-00307-CV, 2004 Tex.App.Lexis 9923 (Tex.App.—
San Antonio 11/10/04) 

Trial court need not make a finding that the public safety requires a commitment to TYC. 
¶ 08-2-07. In the Matter of E.F.Z.R., ___S.W.3d___,  No. 08-07-00078-CV,  2008 WL 668018 (Tex.App.—El Paso, 

3/13/08) 
Violating felony probation with an expulsion sufficient to warrant commitment to TYC. 

¶ 08-3-01. In the Matter of A.T.M., ___ S.W.3d.___, No. 08-06-00266-CV, 2008 WL 1976642 (Tex.App.—El Paso, 
5/8/08) 

When it comes to the suitable disposition of children, appellate courts will not disturb trial court’s findings absent an 
abuse of discretion. 

¶ 06-2-11. In the Matter of D.G., MEMORANDUM No. 04-05-00749-CV, 2006 Tex.App.Lexis 2692 (Tex. App.—
San Antonio 4/5/06) 

With respect to fees and costs, a separate evidentiary hearing was not necessary to show that parents “have by wilful act 
or omission, contributed to, caused, or encouraged [child’s] delinquent conduct.” 

¶ 05-3-34. In the Matter of J.A.G., 172 S.W.3d 155, 2005 Tex.App.Lexis 6334 (Tex.App.—Beaumont, 8/11/05) 
 
DOUBLE JEOPARDY 
 
Jeopardy attaches in a juvenile proceeding, as in an adult proceeding, when the jury has been empaneled and sworn. 

¶ 05-4-3. State v. C.J.F., ___S.W.3d ___, No. 01-04-00257-CV, 2005 Tex.App.Lexis 6931 (Tex.App.—Houston 
[1st Dist.] 8/25/05) 
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Jeopardy attaches in a juvenile proceeding when the jury has been empaneled and sworn. 

¶ 06-1-12. State v. C.J.F., 183 S.W.3d 841,  No. 01-04-00257-CV, 2005 Tex.App.Lexis 10673 (Tex.App.—Houston 
[1st Dist.], 12/29/05) 

 
EVIDENCE 
 
A defendant may not be cross-examined regarding prior juvenile adjudications for general impeachment purposes. 

¶ 06-1-10. Reynosa v. State, No. 04-04-00810-CR, 2005 Tex.App.Lexis 10500 (Tex.App.—San Antonio 7/6/05) 
Baggie of marijuana and rolling papers found on floorboard was sufficient to establish affirmative link to driver of vehi-
cle. 

¶ 05-2-08. In The Matter of N.B., MEMORANDUM, No. 05-04-00545-CV, 2005 Tex.App.Lexis 901 (Tex.App.—
Dallas 2/3/05) 

Court ordered psychiatrist testifying that appellant had the capacity to commit murder and knew the wrongfulness of his 
action did not violate his rights under the fifth amendment, sixth amendment, and former article 46.02, section 3(g) of 
the Texas Code of Criminal Procedure. 

¶ 05-3-30A. Marthiljohni v. State, MEMORANDUM, No. 13-03-687-CR, 2005 Tex.App.Lexis 6194 (Tex.App.—
Corpus Christi 8/4/05) 

CPS investigator was considered the outcry witness where statements to father were general in nature and failed to de-
scribe offense in some discernible manner. 

¶ 06-3-5B. In the Matter of J.R., ___S.W.3d ___, No. 04-04-00925-CV, 2005 Tex.App.Lexis 10847 (Tex.App.—
San Antonio 12/14/05), rel. for pub. 5/24/06 

Documents that are correct copies of those upon which a clerk's office relies in accounting for a juvenile's record, consti-
tutes extrinsic evidence that the records are what the proponent claims them to be. 

¶ 05-4-23. Hull v. State, 172 S.W.3d 186, 2005 Tex.App. Lexis 6502 (Tex.App.—Dallas [5th Dist.] 8/16/05) 
Evidence could be properly excluded, if it was offered to allow the jury to consider a witnesses' assertions of their Fifth 
Amendment rights, even if trial court did not state that as the reason for exclusion. 

¶ 05-4-6B. McKaine v. State, 170 S.W.3d 285; 2005 Tex.App. Lexis 7147 (Tex.App.—Corpus Christi 8/31/05) 
Evidence of juvenile’s behavior and threats at the time of arrest were admissible to show his consciousness of guilt. 

¶ 05-3-02. In the Matter of R.M., MEMORANDUM, No. 04-04-00261-CV, 2005 Tex.App.Lexis 3759 (Tex.App.—
San Antonio 5/18/05) 

Evidence was factually and legally sufficient to prove sexual intercourse. 
¶ 05-3-24. In the Matter of A.B., 162 S.W.3d.598, 2005 Tex.App.Lexis 914 (Tex.App.—El Paso 2/3/05), rel. for 

pub. 6/7/05 
Excited utterance is an independent exception to the hearsay rule, so the outcry statute—whether the juvenile version or 
the adult version—is not needed for its admission. 

¶ 06-3-01. In the Matter of M.A.M., MEMORANDUM, No. 06-05-00103-CV, 2006 Tex.App.Lexis 3826 (Tex. App. 
—Texarkana 5/5/06) 

For a drug screen to be considered reliable, evidence of its underlying scientific theory and the technique applying that 
theory must be valid.  

¶ 08-1-07. In the Matter of D.W.P., MEMORANDUM, No. 06-07-00113-CV, 2008 Tex.App.Lexis 56 (Tex.App. —
Texarkana, 1/4/08) 

Four-year-old complainant considered competent to testify, potential that she would testify falsely was an issue of the 
weight to be afforded the testimony at trial rather than evidence of her incompetence as a witness.  

¶ 06-4-03. In the Matter of M.M.L., No. 07-05-0240-CV, 2006 Tex.App.Lexis 6783 (Tex.App.—Amarillo 7/31/06) 
If the state alleges the offense of “retaliation against a witness,” the “witness” must be one who has testified in an official 
proceeding, as opposed to being a prospective witness, who is one who may testify in an official proceeding. 

¶ 05-3-27A. In the Matter of K.H., 169 S.W.3d 459 (Tex.App.—Texarkana 7/26/05) 
In a motion to modify hearing, the confrontation clause was not violated by a probation officer testifing that appellant's 
mother informed her that appellant was not at home during his curfew hours. 

¶ 05-3-28. In the Matter of M.W.R., ___ S.W.3d ___, Nos. 04-04-00305-CV & 04-04-00306-CV, 2005 Tex.App. 
Lexis 2778 (Tex.App.—San Antonio 4/13/05), rel. for pub. 7/15/05 

In indecency with a child, failure to conduct a reliability hearing (for outcry witness) outside the presence of the jury was 
harmless error. 

¶ 05-3-20. In the Matter of C.E.B., III, MEMORANDUM OPINION, No. 09-04-128 CV, 2005 Tex.App.Lexis 5021 
(Tex.App.—Beaumont 6/30/05) 
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Inconsistencies and conflicts in a child's testimony does not automatically rule her incompetent; but are only factors af-
fecting the weight of the child's credibility.  

¶ 09-2-11. In the Interest of K.H., MEMORANDUM, No. 04-08-00459-CV, 2009 WL 962469 (Tex.App.—San An-
tonio, 4/8/09) 

It was not an abuse of discretion for the trial court to allow witness who had extensive experience and knowledge in the 
area of body shop estimation to testify as an expert. 

¶ 08-1-09. In the Matter of C.D.S., MEMORANDUM, No. 10-07-00226-CV, 2008 Tex.App.Lexis 706, (Tex. 
App.—Waco, 1/30/08) 

No evidence that counsel's performance failed to constitute reasonably effective assistance of counsel. 
¶ 05-3-30B. Marthiljohni v. State, MEMORANDUM, No. 13-03-687-CR, 2005 Tex.App.Lexis 6194 (Tex.App.—

Corpus Christi 8/4/05) 
Orders of adjudication, granting probation and modifying disposition were properly self-authenticated because they con-
tained the seal of the county court and the signature of the county juvenile court clerk. 

¶ 05-4-2. Hull v. State, ___ S.W.3d ___, No. 05-04-01584-CR/ 05-04-01585-CR/ 05-04-01689-CR, 2005 
Tex.App.Lexis 6502 (Tex.App.—Dallas [5th Dist.] 8/16/05) 

Outcry witness statement bore sufficient indicia of reliability with respect to the time, content, and circumstances for the 
testimony to be admissible pursuant to texas family code § 54.031 

¶ 05-3-10. In The Matter Of V.B., ___S.W.3d ___, No. 04-04-00167-CV & 04-04-00168-CV, 2005 Tex.App.Lexis 
1424 (Tex.App.—San Antonio 2/23/05), rel for pub. 5/19/05 

Statements made by complainant to witness were not hearsay where respondant’s counsel suggested complainant's testi-
mony was fabricated or the subject of improper influence. 

¶ 07-2-17. In the Matter of F.E.C., ___S.W.3d.___, No. 04-05-00830-CV, 2006 Tex.App.Lexis 11244 (Tex.App.—
San Antonio, 9/13/06) rel. for pub. 4/5/07 

Testimony from the outcry witness bore sufficient indicia of reliability to be admissible 
¶ 05-2-02. In The Matter Of V.B., UNPUBLISHED, No. 04-04-00167-CV & 04-04-00168-CV, 2005 Tex.App.Lexis 

1424 (Tex.App.—San Antonio 2/23/05) 
Trial court abused its discretion by admitting extraneous offense in aggravated sexual assault disposition hearing. 

¶ 05-3-11. In the Matter of C.J.M., 167 S.W.3d 892, 2005 Tex.App.Lexis 4606 (Tex.App.—Fort Worth 6/16/05), 
pet. for review filed 7/25/05 

The Texas Code of Criminal Procedure art. 38.37, applies to juvenile sexual assault adjudication where evidence bears 
on state of mind of respondent or child complainant. 

¶ 08-2-03. In the Matter of M.M.L., No. 07-05-0240-CV, 241 S.W.3d, 2006 Tex.App. Lexis 6783 (Tex.App.—
Amarillo, 7/31/06) 

The value of stolen property may be shown by the fair market value, or, if that cannot be ascertained, by showing the 
cost of replacing the property (not necessarily the cost of the property that replaced it). 

¶ 07-3-18. In the Matter of D.L., ___S.W.3d___, MEMORANDUM, No. 12-06-00431-CV, 2007 Tex. App.Lexis 
6059, (Tex.App.—Tyler, 7/31/07) 

Trial court did not abuse its discretion in excluding drug test results on the bases of reliability and jury confusion. 
¶ 05-3-15. In the Matter of J.A.C., MEMORANDUM, No 14-02-00806-CV, 2005 Tex.App.Lexis 4519 (Tex.App.—

Houston[14th], 6/14/05) 
Victim’s excited statement at scene, were product of police interrogation and therefore considered testimonial under 
Crawford v. Washington (California) 

¶ 06-2-16. In re Fernando R., 137 Cal.App.4th 148, 40 Cal.Rptr.3d 61, 2006 Cal.App.Lexis 281 (Cal.App.—6th 
Dist. 3/1/06) 

When the proponent of evidence shows the beginning and the end of the chain of custody, any gaps in between go to the 
weight and credibility of the evidence rather than the admissibility of the evidence. 

¶ 07-1-07. In the Matter of J.M.A.B., MEMORANDUM, No. 11-05-00104-CV, 2006 Tex.App.Lexis 10341 
(Tex.App.—Eastland, 11/30/06) 

Where the custodian of the 'pen packet' is not the custodian of the original judgment, and cannot attest to the correctness 
of the original documents, and the records are not self-authenticating, the documents are not admissible. 

¶ 09-2-6B. Rangel v. State, MEMORANDUM, No. 10-07-00247-CR, 2009 WL 540780 (Tex.App.—Waco, 3/4/09) 
Witness’s statement to victim police officer was not “testimonial” in nature and as a result did not violate Crawford v. 
Washington. 

¶ 05-3-31. In the Matter of D.G.G., Memorandum, No. 2-04-336-CV, 2005 Tex.App.Lexis 6200 (Tex.App.—Fort 
Worth 8/4/05) 
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JUDGMENTS 
 
Failure of trial court to list findings for TYC commitment does not warrant reversal, but abatement of appeal and remand 
for submission of proper disposition order. 

¶ 07-3-9. In the Matter of S.J.F., No. 04-06-00619-CV, 2007 Tex.App.Lexis 4742 (Tex.App.—San Antonio, 
6/20/07) 

 
JUDICIAL DISQUALIFICATION  
 
In hearing to recuse, appellant did not establish bias on judge's part where judge had previously worked in the D.A.’s 
office with mother of one of three complainants in aggravated assault adjudication. 

¶ 09-2-10. In the Matter of E.A.P., MEMORANDUM, No. 04-08-00503-CV, 2009 WL 618463 (Tex.App.—San 
Antonio, 3/11/09) 

Neither transcripts, evidence of rulings at trial, nor documents from co-respondent’s trial, constituted evidence of deep-
seated favoritism or antagonism against respondent in motion to recuse.  

¶ 05-4-16. In the Matter of J.W.A., MEMORANDUM No. 03-03-00464-CV, 2005 Tex.App.Lexis 8435 (Tex.App. 
—Austin 10/13/05) 

 
JURY INSTRUCTIONS 
 
Jury instructions considered proper in capital murder adjudication. 

¶ 05-2-23B. Vargas v. State, ___S.W.3d ___, No. 01-03-00870-CR, 2005 Tex.App.Lexis 2417 (Tex.App.—Houston 
(1st Dist.) 3/31/05) 

 
LAW ENFORCEMENT 
 
Search incident to taking juvenile into custody on a felony warrant was lawful despite questioning. 

¶ 05-1-02. In the Matter of R.E.A., UNPUBLISHED, 03-04-00028-CV, 2004 WL 2732163 (Tex.App.—Austin 
12/2/04) 

 
MENTAL ILLNESS 
 
The issue of whether a child lacks responsibility for his conduct as a result of mental illness must be tried to the court or 
jury at the adjudication hearing, not during the hearing to modify disposition.  

¶ 05-4-12. In the Matter of D.B., ___S.W.3d___, No. 05-04-01152-CV, 2005 Tex.App.Lexis 8144 (Tex.App.—
Dallas [5th Dist.] 9/30/05), rel. for pub. 10/21/05 

 
MODIFICATION OF DISPOSITION 
 
A commitment to residential placement for a period of not less than three (3) months, but no more than six (6) months, 
or until said child is successfully discharged by the facility, does not restrict the commitment to less than six (6) months. 

¶ 08-4-02. In the Matter of M.A.H., MEMORANDUM, No. 13-07-426-CV, 2008 WL 3971351 (Tex.App.—Corpus 
Christi, 8/28/08) 

A modification order is sufficient, when the statutory language is supplemented by additional reasons (for the modifica-
tion) given by the court and supported by the record. 

¶ 06-3-08. In the Matter of I.P., ___S.W.3d.___, No. 03-05-00242-CV, 2006 Tex.App.Lexis 5108 (Tex.App.—
Austin 6/15/06) 

A trial court lacks jurisdiction to commit a child to tyc when the child’s probation has expired and there is no order in 
writing, signed by the trial court extending the probation, a docket sheet entry alone is insufficient. 

¶ 05-4-10. In the Matter of P.B.B., MEMORANDUM No. 11-04-00061-CV, 2005 Tex.App.Lexis 7651 (Tex.App.—
Eastland 9/15/05) 

A trial court may revoke a juvenile’s probation based on uncorroborated testimony of an accomplice witness. 
¶ 07-1-05. In the Matter of D.G., III, MEMORANDUM, No. 09-05-510-CV, 2006 Tex.App.Lexis 10008 (Tex.App. 

—Beaumont 11/16/06) 
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A violation of any one condition of probation is sufficient to support a trial court’s order modifying a juvenile’s disposi-
tion. 

¶ 06-2-10. In the Matter of S.G.V., MEMORANDUM No. 04-05-00605-CV, 2006 Tex.App.Lexis 2688 (Tex. 
App.—San Antonio 4/5/06) 

A violation of probation occurring prior to a previous motion to modify hearing (placing child on probation) may be used 
for new (second) motion to modify (committing child to TYC). 

¶ 05-3-22. In the Matter of J.L.E., MEMORANDUM, No. 13-04-00058-CV, 2005 Tex.App.Lexis 5452 (Tex.App. 
—Corpus Christi 7/14/05) 

Any one probation violation (even a “technical” condition) will support a juvenile court’s order to revoke probation. 
¶ 07-4-12. In the Matter of E.B.R., No. 01-06-00955-CV, 2007 Tex.App.Lexis 7885 (Tex.App.—Houston [1st Dist], 

10/4/07) 
Admonishments required for adjudication pleas do not apply to modification hearings. 

¶ 05-4-1. In the Matter of K.L.S., MEMORANDUM, No. 13-04-397-CV, 2005 Tex.App.Lexis 6656 (Tex.App.—
Corpus Christi, 8/18/05) 

Appellate court found that trial court, in motion to modify hearing, did not committed appellant to TYC because he re-
fused to attend church. 

¶ 05-3-32. In the Matter of I.R., ___ S.W.3d.___, No. 05-04-01417-CV, 2005 Tex.App.Lexis 4954 (Tex.App.—
Dallas [5th Dist.] 6/28/05), rel. for pub. 7/20/05 

By failing to object to conditions of probation when they were imposed, respondent waived that they were “so defective, 
deficient and uncertain” that they failed to put him on notice of what his obligations were. 

¶ 07-4-4. In the Matter of J.B., No. 2-06-396-CV, 2007 Tex.App.Lexis 6607 (Tex.App.—Fort Worth, 8/16/07) 
Change in 2003 motion to modify statute requiring only one prior misdemeanor adjudication is not ex post facto viola-
tion for juveniles placed on probation prior to effective date of statute. 

¶ 05-3-23. In the Matter of U.G.V., 199  S.W.3d 1,  2005 Tex.App.Lexis 5490 (Tex.App.—El Paso 7/14/05) 
Evidence was sufficient to justify the exercise of the trial court's discretion in modifying disposition. 

¶ 09-2-4. In the Matter of J.M., MEMORANDUM, No. 07-08-0215-CV, 2009 WL 322895 (Tex.App.—Amarillo, 
2/10/09) 

Except for discovery and evidentiary matters, the trial of a juvenile case is governed by the Texas Rules of Civil Proce-
dure, and neither the Rules of Civil Procedure nor the Family Code require a plea to be entered in a juvenile modification 
hearing. 

¶ 07-3-4. In the Matter of T.J.H.T., MEMORANDUM, No. 04-06-00805-CV, 2007 Tex.App.Lexis 3727 (Tex. 
App—San Antonio, 5/16/07) 

Failure to object to no finding of due diligence by the state in a post-18 year old revocation waives error for appeal. 
¶ 05-1-01. In the Matter of A.M., UNPUBLISHED, No. 03-03-00703-CV, 2004 WL 2732142 (Tex.App.—Austin 

12/2/04) 
Hearsay allowed in motion to modify hearing regarding violations of probation. 

¶ 05-2-30. In The Matter of M.W.R., MEMORANDUM, No. 04-04-00305-CV & 04-04-00306-CV, 2005 Tex.App. 
LEXIS 2778 (Tex.App.—San Antonio (4th Dist.) 4/13/05) 

In a modification order, a child may be committed to TYC if (1) the original disposition was for conduct constituting a 
felony or multiple misdemeanors, and (2) the court finds the child violated a reasonable and lawful order of the court.  

¶ 07-2-7. In the Matter of G.O., MEMORANDUM,  No. 13-05-286-CV, 2007 Tex.App.Lexis 1309 (Tex.App.—
Corpus Christi-Edinburgh, 2/22/07) 

In a motion to modify disposition, the state can exercise due diligence in attempting to complete proceeding before re-
spondent turns eighteen, by showing an attempt to move ahead, or by reasonably explaining delays. 

¶ 06-3-11. In the Matter of C.B., MEMORANDUM, No. 2-05-341-CV, 2006 Tex.App.Lexis 5724, Tex.App.—Fort 
Worth 6/29/06) 

In a motion to modify disposition the uncorroborated testimony of an accomplice witness is sufficient to authorize a 
modification. 

¶ 06-1-17. In the Matter of L.T. III, ___ S.W.3d ___, MEMORANDUM, No. 12-05-00048-CV, 2006 Tex.App.Lexis 
826 (Tex.App.—Tyler 1/31/06) 

In a motion to modify, the family code does not require the trial court to order that reports be generated so that they may 
consider them.  

¶ 07-1-04. In the Matter of V.J., ___ S.W.3d___, No. 12-05-00324-CV, 2006 Tex.App.Lexis 6063 (Tex.App. —
Tyler 7/12/06), rel. for pub. 9/21/06 

In hearings to modify a disposition, absent an abuse of discretion, appellate courts will not disturb trial court’s findings 
in determining the suitable disposition of children. 

¶ 06-3-10. In the Matter of J.V.M., MEMORANDUM, No. 04-05-00664-CV, 2006 Tex.App.Lexis 5142 (Tex.App. 
—San Antonio, 6/14/06) 
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In modification of disposition hearing, allegation that respondent violated condition 14, while evidence established viola-
tion of condition 15, were not material or fatal. 

¶ 05-3-37A. In the Matter of A.D., ___S.W.3d.___, No. 12-04-00039-CV, 2005 Tex.App.Lexis 4007 (Tex.App.—
Tyler 5/25/05), rel for pub. 8/4/05 

In modification of disposition hearing, defense of necessity was not raised because evidence did not show that obeying 
his mother's instructions was immediately necessary to avoid imminent harm or that avoiding the harm clearly out-
weighed the harm sought to be prevented by the condition of his court-ordered probation. 

¶ 05-3-37B. In the Matter of A.D., ___S.W.3d.___, No. 12-04-00039-CV, 2005 Tex.App.Lexis 4007 (Tex.App.—
Tyler 5/25/05), rel for pub. 8/4/05 

In motion to modify, trial court did not abuse its discretion in finding that appellant would not receive the quality of care 
and level of support and supervision needed to meet the conditions of his probation.  

¶ 06-3-09. In the Matter of J.E.Z., MEMORANDUM, No. 01-05-00116-CV, 2006 Tex.App.Lexis 5200 (Tex. 
App.—Houston (1st Dist.), 6/15/06) 

Inclusion of the offense and its surrounding circumstances in an order consisting of mainly statutory language is suffi-
cient to satisfy the requirements of Section 54.05(i) of the family code for a commitment to TYC.  

¶ 06-4-09. In the Matter of O.M., MEMORANDUM, No. 03-05-00165-CV, 2006 Tex.App.Lexis 9327 (Tex. App.—
Austin 10/25/06) 

Petition to modify disposition that informed appellant that his discharge from Gulf Coast as unsuccessful and provided 
the date in which the violation occurred, gave adequate notice.  

¶ 09-1-8. In the Matter of J.A.S., III, MEMORANDUM, No. 13-06-00280-CV, 2008 WL 5248967 (Tex.App.—
Corpus Christi, 12/18/08) 

Service of process is not required in a modification of dispostion, only reasonable notice. 
¶ 05-3-36. In the Matter of T.E., ___S.W.3d.___, No. 03-04-00590-CV, 2005 Tex.App.Lexis 5266 (Tex.App.—

Austin 7/7/05), rel. for pub. 7/8/05 
The requirements for secure placement of a status offender under T.F.C. Section 54.04(n) applies to the disposition of a 
status offender adjudicated for violating a preexisting court order not a motion to modify of a status offenders probation. 

¶ 06-3-18. In the Matter of E.G., ___ S.W.3d.___, No. 03-05-00235-CV, 2006 Tex.App.Lexis 6701 (Tex.App.—
Austin 7/28/06) 

Trial court did not abuse its discretion in committing appellant to TYC on violations of probation. 
¶ 06-4-04. In the Matter of D.R., 193 S.W.3d 924, 2006 Tex.App. Lexis 5238 (Tex.App.—Dallas [5th Dist.] 6/20/06) 

Trial court did not abuse it’s discretion in committing child to tyc where child left his residence without permission. 
¶ 06-1-14. In the Matter of A.G., MEMORANDUM, No. 04-05-00398-CV, 2006 Tex.App.Lexis 375 (Tex.App.—

San Antonio 1/18/06) 
Trial court has broad discretion in deciding when and how to modify a juvenile’s disposition. 

¶ 08-3-12. In the Matter of R.A.N., MEMORNADUM, No. 03-06-00462-CV, 2008 WL 2609155 (Tex.App.—
Austin, 7/3/08) 

Trial court reciting the necessary statutory language and specifically stating the reasons for modifying the disposition 
was sufficient for a commitment to TYC. 

¶ 07-4-9. In the Matter of L.T.H., No. 03-06-00433-CV, 2007 Tex.App.Lexis 7340 (Tex.App.—Austin, 9/6/07) 
 
ORDERS AND JUDGMENTS 
 
A juvenile referee’s order takes effect when he or she signs it. 

¶ 07-4-14. In the Matter of S.G., No. 11-05-00360-CV, 2007 Tex.App.Lexis 7807 (Tex.App.—Eastland, 9/27/07) 
A missing element in a court’s findings of fact will be presumed inadvertent, where there is no request of a finding or a 
clarification on the element. 

¶ 07-3-14B. In the Matter of J.O.T., MEMORANDUM, 13-06-226-CV, 2007 Tex.App.Lexis 5637 (Tex. App.— 
Corpus Christi - Edinburg, 7/19/07) 

A trial court's plenary power ends thirty days after the first filed motion for new trial is overruled, and any motions filed 
after that date are of no effect. 

¶ 07-4-5. In the Matter of A.M., MEMORANDUM,  No. 04-06-00483-CV, 2007 Tex.App.Lexis 6676 (Tex.App—
San Antonio, 8/22/07) 

Court of appeals may modify the trial court's order modifying disposition to commit appellant to tyc to reflect the trial 
court's oral pronouncement. 

¶ 09-2-3. In the Matter of L.L., Jr., MEMORANDUM, No. 07-08-0241-CV, 2009 WL 322897 (Tex.App.—
Amarillo, 2/10/09) 
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Recitations in judgements regarding notice may be presumed regular where the record is absent any controverting mate-
rial.  

¶ 07-3-11. In the Matter of E.V., ___S.W.3d.___, No. 08-04-00364, 2006 Tex.App.Lexis 945 (Tex.App.—El Paso, 
2/2/06), reh den’d 3/1/06, pet. for rev. den’d 5/19/06 

Stated reason in trial court’s disposition order was sufficient to commit child to TYC in motion to modify prosecution. 
¶ 08-1-15. In the Matter of J.A.A., No. 04-07-00105-CV, 2008 Tex.App.Lexis 848 (Tex.App.—San Antonio, 2/6/08) 

When the oral pronouncement of a sentence in open court conflicts with the written judgment, the oral pronouncement 
controls. 

¶ 06-1-19B. In the Matter of C.L.W., MEMORANDUM, No. 05-05-00754-CV, No. 05-05-00776-CV, No. 05-05-
00777-CV, No. 05-05-00778-CV, No. 05-05-00779-CV, 2006 Tex.App.Lexis 1152 (Tex.App.—Dallas 
2/13/06) 

 
PETITION AND SUMMONS 
 
A petition which fails to allege an express reference to the Penal Code section number of the offense is not fatal. 

¶ 06-2-14. In the Matter of B.S.A., MEMORANDUM No. 03-04-00319-CV, 2006 Tex.App.Lexis 3048 (Tex. 
App.—Austin 4/13/06) 

Allowing the state to amend the pleading to correct the misspelling of the victim’s name did not prejudice appellant and 
was not unfair to appellant. 

¶ 08-4-03. In the Matter of T.A., MEMORANDUM, No. 11-06-00342-CV, 2008 WL 4072394 (Tex.App.—
Eastland, 9/4/08) 

In misdemeanor offense, state need not plead former misdemeanor adjudications in order to commit a juvenile offender 
to TYC. 

¶ 05-4-14. In the Matter of J.D.L.Z., MEMORANDUM No. 2-05-037-CV, 2005 Tex.App.Lexis 8139 (Tex.App.—
Fort Worth 9/29/05) 

Juvenile petition is less stringent than the standard applicable to criminal indictments. 
¶ 05-2-36. In The Matter of J.B.M., 157 S.W. 823, 2005 Tex.App.Lexis 917 (Tex.App.—Fort Worth (2nd Dist.) 

2/3/05) 
Once a juvenile has been properly served with the original petition, service of a later amended petition is not required. 

¶ 06-1-21A. In the Matter of K.H., No. 04-04-00924-CV, 2005 Tex.App.Lexis 10810 (Tex.App.—San Antonio 
12/14/06) 

Retaliation against “a witness” is retaliation against one who “has” testified in an official proceeding, not one who may 
testify. 

¶ 05-3-06A. In the Matter of K.H., UNPUBLISHED, No. 06-04-00103-CV, 2005 Tex.App.Lexis 4313, (Tex.App.—
Texarkana 6/6/05) 

The juvenile court has jurisdiction over the offense of drag racing and causing a person’s death because it is an offense 
punishable by imprisonment or confinement which in turn makes it delinquent conduct. 

¶ 09-1-3. In the Matter of A.M.M., MEMORANDUM, No. 2007-01555J, 2008 WL 5178969 (Tex.App.—Houston 
[1st Dist.] 12/11/08) 

Trial court did not abuse its discretion in denying respondent’s motion for separate trials of multiple offenses alleged in a 
single petition. 

¶ 08-3-15. In the Matter of D.L.T., MEMORANDUM, No. 11-06-00192-CV, 2008 WL 2612584 (Tex.App.—
Eastland, 7/3/08) 

 
PROCEDURE 
 
Texas Rules of Civil Procedure governs consolidation of offenses in juvenile court 

¶ 05-2-03B. In the Matter of D.L., 160 S.W.3d 155 (Tex.App.—Tyler 2/23/05) 
 
QUALIFIED IMMUNITY  
 
Officials granted qualified immunity for actions surrounding involuntary statement made while in custody. 

¶ 05-2-34. Murray v. Earle, 405 F.3d 278 (5th Cir. 4/13/05) 
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RESTITUTION 
 
Generally, restitution may be ordered only for property damage or loss that occurs in the commission of the offense for 
which the accused is convicted, however, in this unauthorized use of a motor vehicle adjudication, the court reasonably 
infered that the last person to operate the car (respondent) was responsible for the damage to the vehicle and loss of its 
contents.  

¶ 09-2-17. In the Matter of A.J.V., MEMORANDUM, No. 03-08-00183-CV, 2009 WL 961526 (Tex.App.—Austin, 
4/10/09) 

Restitution can be ordered for rehabilitative purposes. 
¶ 08-2-09. In the Matter of D.K., No. 05-07-00224-CV, 2008 Tex.App.Lexis 1979 (Tex.App.—Dallas [5th Dist.], 

3/19/08) 
 
SEARCH AND SEIZURE 
 
A parent may give vicarious-consent to record a child's telephone conversations (without the child’s knowledge) if the 
parent has a good-faith basis for believing that the recording is in the best interest of the child.  

¶ 07-4-19. Alameda v. State, No. PD-0231-06, 2007 Tex.Crim.App. Lexis 868, (Tex.Crim.App., 6/27/07) 
Handcuffing of suspect during temporary investigative detention was reasonable under the circumstances and did not 
amount to an arrest. 

¶ 07-1-03B. In the Matter of J.D.B., Nos. 14-05-00659-CV & 14-05-00660-CV, 2006 Tex.App.Lexis 9601 (Tex. 
App.—Houston [14th Dist] 11/7/06) 

[Out of Indiana]  A school police officer was allowed to conduct a pat-down search of a student on school grounds for 
the sole purpose of finding the student's identification. 

¶ 08-1-05. D.L. v. Indiana, No. 49A04-0703-JV-192, 2007 Ind. App.Lexis 2729 (Ind.Ct. App, 12/7/07) 
[Out of North Carolina] a generalized suspicion that [juvenile] engaged in criminal activity was inadequate to create rea-
sonable suspicion to justify stop and was therefore an unreasonable intrusion upon the juvenile's fourth amendment right 
to privacy. 

¶ 07-2-9. In the Matter of J.L.B.M., No. CO A05-500, 627 S.E.2d 239, 2006 N.C. App. Lexis 590 (N.C.Ct. App., 
3/21/06) 

Physical evidence that is obtained in violation of a child’s Fifth Amendment rights, but not in violation the child’s Fourth 
Amendment rights is admissible. 

¶ 08-2-11. In the Matter of H.V., __S.W.3d.__,  No. 06-0005, 2008 WL 1147567, (Tex.Sup.Ct., 4/11/08) 
Routine administrative searches at alternative school were considered permissible under the fourth amendment. 

¶ 09-2-2. In the Matter of P.P., MEMORANDUM,  No. 04-08-00634-CV, 2009 WL 331887 (Tex.App.—San Anto-
nio, 2/11/09) 

School search of bra and underwear of thirteen year old for Ibuprofen and over-the-counter Naproxen violated constitu-
tion, but the official who ordered the search was entitled to qualified immunity from liability.  

¶ 09-3-7. Safford Unified School District v. Redding,  557 U.S. ____, No. 08-479, U.S. Sup.Ct., 6/25/09 (from 
Ninth Circuit) 

Search by school administrator of male juvenile’s waistband for marijuana considered reasonable. 
¶ 09-1-12. In the Matter of A.H.A., MEMORANDUM, No. 03-07-00296-CV, 2008 WL 5423258 (Tex.App.—

Austin. 12/30/08) 
Terry stop proper where juveniles appeared to be underage, out after the city's curfew, and in possession of a stalled car. 

¶ 07-4-2. Macias v. State, MEMORANDUM,  No. 13-04-00027-CR, 2007 Tex.App.Lexis 6307 (Tex.App.—Corpus 
Christi–Edinburg, 8/9/07) 

The admission of improper evidence cannot be asserted as grounds for reversal on appeal where the defendant, on direct 
examination, gives testimony establishing the same facts as those to which an objection was raised. 

¶ 05-3-09. In the Matter of R.J.R., UNPUBLISHED, No. 08-03-00392-CV, 2005 Tex.App.Lexis 4416 (Tex.App.—
El Paso 6/9/05) 

Utilizing the totality of the circumstances presented, officers drew from specific and reasonable inferences which gave 
them reasonable suspicion to immediately conduct a pat-down search. 

¶ 05-3-14. In the Matter of C.A.N., UNPUBLISHED, No. 03-04-00519-CV, Tex.App.Lexis 4664 (Tex.App.—
Austin, 6/15/05) 

When police make a traffic stop, a passenger in the car, like the driver, is seized for Fourth Amendment purposes and as 
a result may challenge the constitutionality of the stop. 

¶ 07-4-7. Brendlin v. California, 127 S. Ct. 2400, 168 L. Ed. 2d 132, 2007 U.S. Lexis 7897 (U.S. Sup. Ct., 6/18/07) 
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Where written motion to suppress is not based on TFC §52.02(b) (parental notification requirement), respondent has 
failed to preserve that argument for review. 

¶ 09-1-13. McNichols v. State, MEMORANDUM, No. 14-08-00125-CR, 2009 WL 196066 (Tex.App.—Houston 
[14th Dist.] 1/29/09) 

 
SEARCHES 
 
A request by a law enforcement officer that a juvenile to remove items from his pockets was considered consensual and 
not an acquiescence to official authority. 

¶ 06-2-06. In the Matter of R.S.W., MEMORANDUM No. 03-04-00570-CV, 2006 Tex.App.Lexis 1925 (Tex. 
App.—Austin, 3/9/06) 

In motion to suppress, respondent failed to preserve error by failing to obtain a timely ruling or to properly and timely 
object to the admission of the evidence made the subject of the motion.  

¶ 06-3-12. In the Interest of R.A., MEMORANDUM, No. 14-04-00863-CV, 14-04-01180-CV, 2006 Tex.App. Lexis 
5441 (Tex.App.—Houston [14th Dist.] 6/27/06) 

Reaching a hand across the threshold of a house to seize a plastic wrap from respondent’s neck was a warrantless search. 
¶ 06-1-08. In the Matter of L.J., MEMORANDUM, No. 03-04-00807-CV, 2005 Tex.App.Lexis 10221 (Tex.App.—

Austin) 12/9/05 
Strip searches of high school students to find money unconstitutional. 

¶ 05-2-33. Beard v. Whitmore Lake School District, 402 F.3d 598, 2005 U.S. App. Lexis 5323, 2005 Fed.App. 
0155P (6th Cir. 4/4/05) 

The existence of a possible innocent explanation of a person’s actions, does not necessarily deprive a police officer of the 
ability to also possess reasonable suspicion for an investigative stop. 

¶ 07-1-03A. In the Matter of J.D.B., Nos. 14-05-00659-CV & 14-05-00660-CV, 2006 Tex.App.Lexis 9601 
[Tex.App.—Houston (14th Dist) 11/7/06] 

Utilizing the totality of the circumstances presented, officers drew from specific and reasonable inferences which gave 
them reasonable suspicion to immediately conduct a pat-down search. 

¶ 05-4-5. In the Matter of C.A.N., ___ S.W.3d ___, No. 03-04-00519-CV, Tex.App.Lexis 4664 (Tex.App.—Austin 
6/15/05), rel. for pub. 8/19/05 

 
SEX OFFENDER REGISTRATION 
 
A trial court may exempt a juvenile from registering as a sex offender if he shows that (1) registration would not increase 
the protection of the public and (2) any potential increase in protection of the public resulting from registration is clearly 
outweighed by the anticipated substantial harm to the juvenile or his family that would result from registration.  

¶ 09-1-1. In the Matter of J.D.D., No. 05-07-01252-CV, 05-07-01253-CV, 2008 WL 4916326 (Tex.App.—Dallas, 
11/18/08) 

Chapter 62 (sex offender registration statute) held constitutional as applied to juveniles. 
¶ 05-3-05A. In the Matter of D.L., 160 S.W.3d 155, 2005 Tex.App.Lexis 1447 (Tex.App.—Tyler 2/23/05). rel. for 

pub. 5/6/05 
Sex offender registration statute does not constitute cruel and unusual punishment 

¶ 05-2-03A. In the Matter of D.L., 160 S.W.3d 155 (Tex.App.—Tyler 2/23/05) 
 
SUFFICIENCY OF THE EVIDENCE 
 
A judicial confession standing alone is sufficient to sustain a conviction upon a guilty plea even if the defendant does 
nothing more than affirm that the allegations are true and correct.  

¶ 05-4-24. In the Matter of A.V., MEMORANDUM, No 04-04-00632-CV, 2005 Tex.App.Lexis 8977 (Tex.App.– 
San Antonio 7/20/05) 

Circumstantial evidence may be used to establish affirmative link in marijuana adjudication. 
¶ 06-2-08. In the Matter of J.M.C.D., 190 S.W.3d 779, 2006 Tex.App.Lexis 2187 (Tex.App.—El Paso, 3/23/06) rel. 

for pub. 5/24/06 
Driver considered in joint possession of marijuana found on front passenger floorboard (in plain view). 

¶ 05-2-15. In the Matter of N.B., ___ S.W.3d ___, No. 05-04-00545-CV, 2005 Tex.App.Lexis 901 (Tex.App.—
Dallas 2/3/05) 
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Evidence sufficient to support adjudication for burglary of a building. 

¶ 05-3-33. In the Matter of D.H., ___S.W.3d ___, No. 05-04-00906-CV, 2005 Tex.App.Lexis 4919 (Tex.App.—
Dallas [5th Dist.] 6/24/05), rel. for pub. 7/20/05 

Evidence sufficient to support the trial court's adjudication on aggravated sexual assault and indecency with a child. 
¶ 05-2-06. In the Matter of M.D.T., 153 S.W.3d 285, 2004 Tex.App.Lexis 11718 (Tex.App.—El Paso 12/23/04) 

Evidence supported the inference that defendant knowingly killed a child because he knew that shooting his gun at a 
group of people was reasonably certain to result in a death and that any lack of specific intent to kill the child did not 
render the evidence insufficient to support his capital murder conviction.  

¶ 05-4-19. Rojas v. State, 171 S.W.3d 442, 2005 Tex.App.Lexis 5611 (Tex.App.—Houston [14th Dist.] 7/21/05) 
Evidence that defendant took price tags off items, threw the tags away, concealed the items in her pocket, and left the 
store, was attempt to take items by trickery, justifying fraud adjudication. 

¶ 06-2-17. In the Matter of E.P., 185 S.W.3d 908, 2006 Tex.App.Lexis 958 (Tex.App.—Austin, 2/2/06) rel. for pub. 
4/7/06 

Evidence was both legally and factually sufficient to support aggravated assault conviction. 
¶ 05-2-31. Scott v. State, UNPUBLISHED, No. 11-03-00338-CR, 2005 Tex.App.Lexis 2844 (Tex.App.—Eastland 

4/14/05) 
Evidence was factually and legally sufficient to justify disposition ordering juvenile committed to the TYC. 

¶ 05-3-18. In the Matter of C.F., MEMORANDUM, No. 03-04-00052-CV, 2005 Tex.App.Lexis 4905 (Tex.App.—
Austin, 6/23/05) 

Evidence was factually insufficient to show that juvenile used or exhibited a deadly weapon during the commission of 
the offense. 

¶ 09-3-4. In the Matter of L.A., MEMORANDUM, No. 10-08-00052-CV, 2009 WL 1623201 (Tex.App.—Waco, 
6/10/09) 

Evidence was factually insufficient to support the jury's verdict and reverse the trial court's judgment and remanded the 
cause for a new trial. 

¶ 07-1-11. Lancon v. State, ___ S.W.3d___, No. 04-05-00164-CR, 2006 Tex.App.Lexis 11028 (Tex.App.—San An-
tonio 12/27/06) 

Evidence was factually sufficient to support adjudication for aggravated sexual assault of a child. 
¶ 06-1-18. In the Matter of J.G., 195 S.W.3d 161,  2006 Tex.App. Lexis 812 (Tex.App.—San Antonio, 2/1/06) re-

hearing denied  4/6/06 
Evidence was factually sufficient to support adjudication where the state offered evidence that appellant either robbed 
victim at knife-point while an accomplice held a bat, or he held the bat while accomplice held the knife. 

¶ 08-2-02. In the Matter of F.J.S., No. 08-06-00047-CV, 241 S.W.3d 565, 2007 Tex.App.Lexis 6547 (Tex.App.— 
El Paso, 8/16/07) 

Evidence was factually sufficient to support the jury's verdict of two counts of aggravated sexual assault of a child, two 
counts of indecency with a child. 

¶ 06-1-06. In the Matter of D.C.G., MEMORANDUM, No. 14-05-00164-CV, 2005 Tex.App.Lexis 9773 (Tex. 
App.—Houston [14th Dist.] 11/23/05) 

Evidence was legally and factually sufficient to establish the aggravating element of the offense of aggravated sexual 
assault. 

¶ 06-1-4. In the Matter of C.E.F.W., MEMORANDUM, No. 04-05-00073, 2005 Tex.App.Lexis 9759 (Tex.App.—
San Antonio 11/23/05) 

Evidence was legally and factually sufficient to support juries finding of indecency with a child. 
¶ 06-1-15. In the Matter of S.W., MEMORANDUM, No. 01-04-01054-CV, 2006 Tex.App.Lexis 712 (Tex. App.—

Houston [1st Dist.] 1/26/06) 
Evidence was legally and factually sufficient to support jury’s verdict of capital murder in death of respondent’s new 
born baby. 

¶ 06-1-7. In the Matter of C.M.G., No. 06-05-00009-CV, MEMORANDUM, 2005 Tex.App.Lexis 9895 (Tex. 
App.—Texarkana 11/30/05) 

Evidence was legally and factually sufficient to support the court’s finding that the respondent’s home was not an appro-
priate placement. Respondent argued that while in cps custody, his “home” was Texas Hill Country (placement facility) 
and his “parent” was the state of Texas. 

¶ 08-3-02. In the Matter of J.W.M., MEMORANDUM, No. 07-07-0397-CV, 2008 WL 2065071 (Tex.App.—
Amarillo, 5/15/08) 

Evidence was legally and factually sufficient to support the finding that respondent committed the offense of terroristic 
threats, where he stood beside a vehicle with a tire iron while others simultaneously threatened the homeowner, placing 
the home owner in fear of serious bodily injury. 
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¶ 09-4-7C. In the Matter of I.A.G., No. 09-08-00430-CV, ___ S.W.3d ___, 2009 WL 3126241 (Tex.App.—
Beaumont, 10/01/09) 

Evidence was legally and factually sufficient to support the trial court's finding that harassment call made to 911, was 
made to a “public safety answering point” employee. 

¶ 05-3-17. In the Matter of M.C., UNPUBLISHED, No. 03-04-00409-CV, 2005 Tex.App.Lexis 4901 (Tex.App.—
Austin, 6/23/05) 

Evidence was legally sufficient to establish that respondent engaged in organized criminal activity as a member of the 
norte 14 street gang, where evidence showed that members of the norte 14 street gang were involved in criminal activity 
on a regular basis. 

¶ 09-4-7A. In the Matter of I.A.G., No. 09-08-00430-CV, ___ S.W.3d ___, 2009 WL 3126241 (Tex.App.—
Beaumont, 10/01/09) 

Evidence was sufficient to determine that student had assaulted public servant, where student caused bodily injury when 
attempting to break free from disciplinary restraint. 

¶ 06-4-1A. In the Matter of P.N., MEMORANDUM, No. 03-04-00751-CV, 2006 Tex.App.Lexis 6878 (Tex. App.—
Austin 8/4/06) 

Evidence was sufficient to justify child engaged in delinquent conduct by committing the offense of criminal trespass. 
¶ 08-3-04. In the Matter of T.M., MEMORANDUM, No. 04-07-00487-CV, 2008 WL 2115763 (Tex.App.—San An-

tonio, 5/21/08) 
Evidence was sufficient to support jury's finding that respondent engaged in delinquent conduct by committing the of-
fense of fraudulent use of identifying information. 

¶ 05-4-13. In the Matter of D.J., MEMORANDUM No. 12-04-00131-CV, 2005 Tex.App.Lexis 8151 (Tex.App.—
Tyler 9/30/05) 

Evidence will be considered factually sufficient if when viewing the evidence in a neutral light, it is not so weak that the 
conviction seems clearly wrong and manifestly unjust, and the trial court's determination is not against the great weight 
and preponderance of the evidence. 

¶ 09-4-3. In the Matter of E.S., MEMORANDUM, No. 13-08-00530-CV, 2009 WL 2623352 (Tex.App.—Corpus 
Christi, 8/26/09) 

Fingerprints linking appellant to crime were sufficient to affirm adjudication. 
¶ 05-2-01. In the Matter of M.A.L., UNPUBLISHED, No. 08-04-00040-CV, 2005 Tex.App.Lexis 1472 (Tex.App.—

El Paso 2/24/05) 
If there is no evidence of the crime alleged in the petition, there cannot be a retaliation against a witness to that crime. 

¶ 05-3-06B. In the Matter of K.H., UNPUBLISHED, No. 06-04-00103-CV, 2005 Tex.App.Lexis 4313, (Tex.App.—
Texarkana 6/6/05) 

In a felony-murder prosecution, the evidence was sufficient to establish the mens rea to unauthorized use of a motor ve-
hicle (the underlying felony), and did not relate to the mens rea of the lesser included offenses of criminally negligent 
homicide or manslaughter. 

¶ 05-4-9. In the Matter of E.B.M., MEMORANDUM, No. 2-04-201-CV, 2005 Tex.App.Lexis 7255 (Tex.App.—
Fort Worth 8/31/05) 

In a motion to modify disposition the uncorroborated testimony of an accomplice witness is sufficient to authorize a 
modification. 

¶ 06-1-17. In the Matter of L.T. III, ___ S.W.3d ___, MEMORANDUM, No. 12-05-00048-CV, 2006 Tex.App.Lexis 
826 (Tex.App.—Tyler 1/31/06) 

In a prosecution for retaliation, if there is no evidence of the crime alleged in the petition, there cannot be a retaliation 
against a witness to that crime. 

¶ 05-3-27B. In the Matter of K.H., 169 S.W.3d 459 (Tex.App.—Texarkana 7/26/05) 
In an adjudication for theft, fair market value can be proven by evidence of the retail price or sale price, by testimony of 
an owner’s opinion of value, or by an expert’s opinion of value. 

¶ 06-2-04. In the Matter of B.S.S., MEMORANDUM No. 03-04-00275-CV, 2006 Tex.App.Lexis 1682 (Tex. 
App.—Austin, 3/2/06) 

In an assault on a public servant, evidence that complainant was a teacher’s aid was sufficient to establish the element of 
public servant, even where petition alleged complainant was “a teacher.” 

¶ 07-3-13. In the Matter of S.C., No. 06-06-00053, 2007 Tex.App.Lexis 5194 (Tex.App.—Texarkana, 7/5/07) 
In attempted burglary, evidence was sufficient to establish intent to commit felony, theft, or assault, where child was 
seen attempting to enter the habitation, without permission, by wiggling a knife against the deadbolt lock, and not leav-
ing the premises on his own. 

¶ 07-3-14A. In the Matter of J.O.T., MEMORANDUM, 13-06-226-CV, 2007 Tex.App.Lexis 5637 (Tex. App.— 
Corpus Christi - Edinburg, 7/19/07) 
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In criminal mischief prosecution evidence was sufficient to show damage to door, even where testimony was that door 
had to be replaced. 

¶ 09-1-2. In the Matter of M.S.M., MEMORANDUM, No. 03-05-00236-CV, 2008 WL 5100999 (Tex.App.—
Austin, 12/4/08) 

In delivery of controlled substance adjudication, evidence was sufficient to establish that respondent knew the pills in 
question were a controlled substance. 

¶ 09-3-11. In the Matter of C.W.L., MEMORANDUM, No. 10-08-00311-CV, 2009 WL 2264336 (Tex.App.—
Waco, 7/29/09) 

In motion to modify appeal, trial court did not abuse its discretion in placing respondent on probation outside the home. 
¶ 08-3-06. In the Matter of J.L.K., MEMORANDUM, No. 04-07-00588-CV, 2008 WL 2260746 (Tex.App.—San 

Antonio, 6/4/08) 
In offense for assault on a public servant, teacher was considered to be lawfully discharging “an official duty” when 
physically restraining student whose behavior was unruly and potentially threatening. 

¶ 06-4-1B. In the Matter of P.N., MEMORANDUM, No. 03-04-00751-CV, 2006 Tex.App.Lexis 6878 (Tex. App.—
Austin 8/4/06) 

In reviewing the sufficiency of the evidence regarding a child’s mental culpability, a court will look at events occurring 
before, during, and after the commission of the offense. 

¶ 06-2-02. In The Matter of C.M.G., 180 S.W.3d 836, 2005 Tex.App.Lexis 9895 (Tex.App.—Texarkana, 11/22/05), 
pet. for rev. filed 2/1/06 

In terroristic threats charge, state was not required to prove that respondent had the capability or the intention to actually 
carry out his threat, only that he acted with the specific intent to “threaten” imminent harm.  

¶ 07-1-06. In the Matter of T.T., ___S.W.3d___, No. 12-06-00034-CV, 2006 Tex.App.Lexis 9927 (Tex.App.—
Tyler, 11/15/06) 

In theft adjudication, the fair market value of a wheel on one vehicle does not establish the fair market value of a wheel 
on a different vehicle even where both vehicle are the same year, make and model. 

¶ 09-2-9. In the Matter of O.A.G., MEMORANDUM, No. 03-07-00554-CV, 2009 WL 638192 (Tex. App.—Austin, 
3/12/09) 

In unauthorized use of motor vehicle prosecution, evidence was factually sufficient to support the juvenile court's judg-
ment that showed that respondent knowingly exceeded the scope of his consent given by owner of vehicle. 

¶ 05-4-20. In the Matter of K.D.F., MEMORANDUM No. 2-05-038-CV, 2005 Tex.App.Lexis 9191 (Tex.App.—
Fort Worth 11/3/05) 

Lab reports from drug tests were non-testimonial evidence and did not implicate the Sixth Amendment confrontation 
clause. 

¶ 06-2-18. In the Matter of J.R.L.G., MEMORANDUM No. 11-05-00002-CV, 2006 Tex.App.Lexis 3344 (Tex.App. 
—Eastland 4/27/06) 

Possession of certain stolen property was sufficient to support an adjudication for theft of other stolen property. 
¶ 06-3-14. In the Interest of J.R.F., MEMORANDUM, No. 14-04-00818-CV, 2006 Tex.App.Lexis 6027 (Tex. 

App.—Houston [14th Dist.] 7/13/06) 
Prior misdemeanor adjudications may be established by testimony from probation officer along with his report. 

¶ 06-1-13. In the Matter of C.J.M., MEMORANDUM, No. 03-04-00809-CV, 2006 Tex.APP.Lexis 320 (Tex.App.—
Austin 1/12/06) 

Shooting weapon into crowd made juvenile a party to offense of murder where someone is killed by second shooter, 
even where juvenile did not intend to injure. 

¶ 07-1-13B. Gamboa v. State, No. 14-05-00942-CR, 2007 Tex.App.Lexis 405 (Tex.App.—Houston [14th Dist.] 
1/3/07) 

Since respondent was not aware he was addressing a police officer, when using profane language, the higher standard for 
officers when evaluating speech to determine “fighting words,” did not apply. 

¶ 09-2-12. In the Matter of J.A.P., MEMORANDUM, 2009 WL 700833 (Tex.App.—San Antonio, 3/18/09) 
State’s evidence of guilt was not so weak and the evidence of self defense was not so strong that a rational jury would 
conclude beyond a reasonable doubt that appellant’s use of deadly force was justified.  

¶ 06-3-17. Brewer v. State, MEMORANDUM, No. 03-05-00537-CR, 2006 Tex.App.Lexis 6697 (Tex.App.—Austin 
7/28/06) 

The offense of consumption of alcohol by a minor does not require a culpable mental state.  
¶ 09-3-1. Florance v. State, No. 05-08-00707-CR, ___ S.W.3d ___, 2009 WL 1267350 (Tex.App.—Dallas, 5/8/09) 

The record evidence in this case did not raise the possibility that the offense committed was the lesser included offense 
of robbery by threats rather than robbery with a deadly weapon. 

¶ 07-2-4. In the Matter of L.J., Jr, ___S.W.3d___, No. 04-05-00771-CV, 2006 Tex.App.Lexis 5974 (Tex.App.—San 
Antonio, 7/12/06) rel.for pub. 2/2/07, Rehearing denied 9/22/06, Pet. for review denied on 1/26/07 



44 
 
 
There is no requirement that property be removed from the premises or kept for a specific length of time to complete a 
theft. 

¶ 06-1-19A. In the Matter of C.L.W., MEMORANDUM, No. 05-05-00754-CV, No. 05-05-00776-CV, No. 05-05-
00777-CV, No. 05-05-00778-CV, No. 05-05-00779-CV, 2006 Tex.App.Lexis 1152 (Tex.App.—Dallas 
2/13/06) 

To establish a knife as deadly weapon, the state is required to show some evidence of the knife’s size, sharpness, bran-
dishing motion by the accused, or testimony regarding the victim’s fear of serious bodily injury or death. 

¶ 06-4-05. In the Matter of R.S., MEMORANDUM, No. 04-05-00819-CV, 2006 Tex.App.Lexis 7945 (Tex.App.—
San Antonio 9/6/06) 

Trial court can infer intent to damage building in arson adjudication. 
¶ 08-3-03. In the Matter of H.A.G., MEMORANDUM, No. 13-07-00677-CV, 2008 WL 2154095 (Tex.App.—

Corpus Christi-Edinburg, 5/22/08) 
Trial court did not abuse it’s discretion by committing child to TYC for misdemeanor offense prior to statute changing 
disallowing TYC commitments for misdemeanor offenses. 

¶ 08-2-05. In the Matter of S.J.F., ___S.W.3d.___, No. 04-06-619, 2007 Tex.App.Lexis 8034 (Tex.App.—San An-
tonio, 10/10/07) 

Under the law of parties, respondent's presence along with other actions tend to show his agreement to commit the of-
fense of deadly conduct. 

¶ 09-4-7B. In the Matter of I.A.G., No. 09-08-00430-CV, ___ S.W.3d ___, 2009 WL 3126241 (Tex.App.—
Beaumont, 10/01/09) 

When a child’s confession is combined with the cumulative force of circumstantial and corroborative evidence, it can be, 
as in this case, both legally and factually sufficient to support the child’s adjudication.  

¶ 07-3-15. In the Matter of M.G.G., No. 04-06-00740-CV, 2007 Tex.App.Lexis 5575 (Tex.App.—San Antonio, 
7/18/07) 

When an exhibit contains both admissible and inadmissible evidence, the party objecting must apprise the trial court 
which material or documents contained within each exhibit is objectionable. 

¶ 06-1-20. In the Matter of L.D.T., MEMORANDUM, No. 10-05-00016-CV, 2006 Tex.App.Lexis 1082 (Tex. 
App.—Waco, 2/8/06) 

When deciding the issue of venue, the trier of fact may make reasonable inferences from the evidence, including taking 
judicial notice that the location of a particular town or city is the county seat of such county. 

¶ 06-3-04. In the Matter of E.H., MEMORANDUM, No. 2-05-275-CV, 2006 Tex.App.Lexis 4310 (Tex.App.—Fort 
Worth 5/18/06) 

When the trial court adjudicates on a manner of committing an offense not alleged in the petition, the respondent has no 
notice to defend himself on the manner not alleged, and as a result, the variance requires an acquittal of the original 
charge. 

¶ 08-2-16. In the Matter of C.E.S.C., MEMORANDUM OPINION, No. 04-07-00490-CV, 2008 WL 1805512 (Tex. 
App.—San Antonio, 4/23/08) 

 
TEXAS YOUTH COMMISSION 
 
The three-year minimum time requirement for a first degree felony concerns a limitation on TYC’s power to release, not 
a statutory minimum time requirement to stay at TYC. 

¶ 08-4-06. In the Matter of J.B.C., MEMORANDUM, No. 2-07-431-CV, 2008 WL 4531701 (Tex.App.—Fort 
Worth, 10/9/08) 

 
TRIAL PROCEDURE 
 
A child has the right to be represented by counsel and, to have effective counsel, counsel must be allowed to participate 
in all essential stages of the case, including closing argument (Florida). 

¶ 06-2-15. J.M.S. v. Florida, 921 So.2d 813, 2006 Fla.App.Lexis 3015, 31 Fla.L. Weekly D 678 (Fla.App. 5th Dist., 
3/3/06) rel. for pub.3/22/06 

A juvenile court commitment to TYC for escape was not double jeopardy, where respondent had already received ad-
ministrative sanctions by tyc for the same escape. 

¶ 05-3-35B. In the Matter of J.M., Memorandum No. 13-04-226-CV, 2005 Tex.App.Lexis 6359 (Tex.App.—Corpus 
Christi 8/11/05) 
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A mistrial is required only in extreme circumstances, where impermissible questions and answers causes the kind of in-
curable prejudice that cannot be adequately addressed by a trial court's instructions to the jury. 

¶ 09-4-1. In the Matter of D.J.T., MEMORANDUM, No. 12-08-00378-CV, 2009 WL 2517111 (Tex.App.—Tyler, 
8/19/09) 

A trial court is under a duty to commence a trial with a jury, unless the right to a jury is properly and affirmatively 
waived by the juvenile and his counsel. 

¶ 09-4-8. In the Matter of S.G., No. 10-09-00035-CV, ___ S.W.3d ___, 2009 WL 3319926 (Tex.App.—Waco, 
10/14/09) 

Conflict of interest did not exist where attorney for the child was hired by parent in assault prosecution where parent was 
victim of the assault. 

¶ 08-1-14A. In the Matter of L.A.P., MEMORANDUM, No. 04-07-00143-CV, 2008 Tex.App.Lexis 847 (Tex.App. 
—San Antonio, 2/6/08) 

Defendant was not required to file motions objecting to jury charge which did not instruct jury to limit convictions to 
only those actions occurring after defendant’s 17th birthday to preserve error. 

¶ 08-2-12. Alberty v. State, ___S.W.3d___, Nos. PD-0822-07, PD-0823-07, 2008 WL 942050 (Tex.Crim.App., 
4/9/08) 

Dictating a proposed instruction into the record for a mistake-of-fact defense does not satisfy the requirements of civil 
rules of procedure to preserve objection. 

¶ 09-3-5. In the Matter of F.L.R., No. 10-07-00231-CV, ___ S.W.3d ___, 2009 WL 1623186 (Tex.App.—Waco, 
6/10/09) 

Jury finding that the juvenile, in the juvenile’s home, could be provided with the quality of care and level of support and 
supervision to meet the conditions of probation, did not preclude commitment to TYC. 

¶ 07-2-1. In the Matter of T.A.W., No. 14-05-00554-CV, 2007 Tex.App.Lexis 1047 (Tex.App.—Houston [14th], 
2/13/07) 

¶ 08-1-03. In the Matter of T.A.W., 234 S.W.3d 704; 2007 Tex. App. LEXIS 6333 No. 14-05-00554-CV., 2007 
Tex.App.Lexis 1047 (Tex.App.—Houston [14th], 8/9/07) see ¶ 07-2-01 

Juvenile does not have the right to testify and as a result the trial court is not required to admonish him of said right. 
¶ 08-1-06. In the Matter of J.W.P., No. 11-06-00221-CV, 2007 Tex.App.Lexis 10022 (Tex.App.—Eastland, 

12/20/07) 
Once a trial court accepts a plea bargain, it has a mandatory duty to make a disposition in accordance with the terms of 
the pleas bargain. 

¶ 07-3-6. In re J.H., MEMORANDUM, No. 04-07-00208-CV 2007 Tex.App.Lexis 3927 (Tex.App.—San Antonio, 
5/23/07) 

The omission of the mandatory voluntariness instruction charge to the jury, for a confession, was not considered egre-
giously harmful because it did not deprive appellant of a valuable right or of a vitally affect a defensive theory. 

¶ 09-3-10C. Spencer v. State, MEMORANDUM, No. 01-07-00717-CR, 2009 WL 2343212 (Tex.App.—Houston 
[1st Dist.], 7/30/09) 

Trial court did not violate appellant’s due process rights by appointing counsel for minor witness who was facing juve-
nile charges, so the child could make an informed and voluntary decision to testify. 

¶ 08-1-12. Garza v. State, ___ S.W.3d ___,  No. 01-07-00404-CR, 2008 Tex.App.Lexis 669 (Tex.App.— Houston 
[1st Dist], 1/31/08) 

Twenty minutes not considered reasonable amount of time for closing argument in capital trial. 
¶ 05-2-13. Dang v. State, 154 S.W.3d 616, 2005 Tex.App.Lexis 107 (Tex.Crim.App. 1/26/05) 

Twenty minutes not considered reasonable amount of time for closing argument in capital trial. 
¶ 06-1-16. Dang v. State, 183 S.W.3d 538,  No. 14-00-00560-CR, 2006 Tex.App.Lexis 534 (Tex.App.—Houston 

[14th Dist.], 1/24/06) 
Where the record does not show that the juvenile himself waived his right to jury on disposition, and understood his 
right, waiver by the child's attorney alone is insufficient. 

¶ 07-3-5. In the Matter of A.G.P., MEMORANDUM,  No. 09-06-396CV, 2007 Tex.App.Lexis 4079 (Tex.App.—
Beaumont, 5/24/07) 

 
WAIVER AND DISCRETIONARY TRANSFER 
 
A defendant may not appeal an order certifying him to stand trial as an adult and transfer him to criminal court, until the 
appeal of the conviction or the order of deferred adjudication for the offense for which the defendant was transferred to 
criminal court. 
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¶ 06-3-02. Rodriguez v. State, 191 S.W.3d. 909, 2006 Tex.App.Lexis 4152 (Tex.App.—Dallas 5/15/06), rel for pub. 
6/20/06 

A discretionary transfer to criminal court does not in itself involve any increase in penalty, and as a result, the decision 
that is made by the juvenile court to transfer to criminal court does not violate the u.s. supreme court’s decision in ap-
prendi. 

¶ 06-3-13. State v. Lopez, ___ S.W.3d. ___, No. 05-05-00916-CR, 2006 Tex.App.Lexis 5462 (Tex.App.—Dallas 
6/27/06) 

During a certification and transfer hearing, the juvenile court did not err in admitting a psychological report into evi-
dence without the state calling the doctor who authored the report.  

¶ 05-4-6A. McKaine v. State, 170 S.W.3d 285; 2005 Tex.App. Lexis 7147 (Tex.App.—Corpus Christi 8/31/05) 
Evidence that establishes enough of the factors in TFC §54.02(f) to convince the juvenile court that a transfer to adult 
court is in the best interest of the child and community, will not be disturbed on appeal. 

¶ 09-1-10. Sepulvado v. State, MEMORANDUM, No. 12-07-00190-CR, 2008 WL 5339934 (Tex.App.—Tyler, 
12/23/08) 

In a hearing for discretionary transfer to adult court the absence of a psychiatric examination does not result in an incom-
plete investigation or diagnostic study as required by section 54.02. 

¶ 09-2-18. Acevedo v. State, UNPUBLISHED, No. 05-08-00467-CR, 2009 WL 930347 (Tex.App.—Dallas, 4/8/09) 
Lack of due diligence complaint in order waiving jurisdiction to adult court after child turns 18 is not reviewable by the 
adult trial court. 

¶ 09-4-9. State v. Rhinehart, UNPUBLISHED, No. 05-09-00155-CR, 2009 WL 3248270 (Tex.App.—Dallas, 
10/12/09) 

Neither Sixth Amendment or Crawford confrontation rights apply at the juvenile certification hearing. 
¶ 06-2-01. Milligan v. State, MEMORANDUM No. 03-04-00531-CR, 2006 Tex.App.Lexis 1356 (Tex.App.—

Austin, 2/16/06) 
Statement by trial court that the state “met its burden” at respondent’s certification and transfer hearing was sufficient to 
establish probable cause and failure to include said findings in order was considered clerical. 

¶ 09-3-9. Hightower v. State, MEMORANDUM, No. 06-09-00057-CR, 2009 WL 1974396 (Tex.App.—Texarkana, 
7/10/09) 

State's efforts to serve respondent before his eighteenth birthday with the petition was not sufficient to constituted due 
diligence.  

¶ 09-2-13. Powell v. State, MEMORANDUM, No. 05-07-01078-CR, 05-07-01079-CR, 2009 WL 866194 (Tex. 
App.—Dallas, 4/1/09) 

Trial court can, based on the evidence, believed different scenarios in finding that the state acted with due diligence in 
discretionary waiver and transfer hearing to adult court for juvenile’s over 18. 

¶ 09-4-10. Rosales v. State, MEMORANDUM, No. 04-08-00874-CR, 2009 WL 3645659 (Tex.App.—San Antonio, 
11/4/09) 
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REVIEW OF RECENT CASES 

 
 

 
SEARCH & SEIZURE—  
IN A MOTION TO SUPPRESS, A TRIAL JUDGE 
CAN BASE HIS PRE-TRIAL RULING ON THE 
CONTENTS OF AN UNSWORN POLICE RE-
PORT. 
 
¶ 10-1-1. Ford v. State, No. PD-1753-08, 2009 WL 
3365661 (Tex.Crim.App., 10/21/09). 
 
Facts:  Appellant filed a pre-trial motion to suppress 
evidence concerning his arrest, alleging that Deputy Hal-
comb searched his truck without a warrant or probable 
cause. Appellant testified at the hearing for the limited 
purpose of showing that his arrest was made without a 
warrant. The prosecutor did not cross-examine appellant, 
and he offered no live testimony. Instead, the prose-cutor 
offered only Deputy Halcomb's unsigned, undated, and 
unsworn police report and gave a verbal summary of its 
contents to support his position that the officer had prob-
able cause to search appellant's truck. Appellant objected 
to the admission of the report (1) as a violation of the 
hearsay rule; (2) because there was no sponsoring wit-
ness; and (3) as a violation of his right to confrontation 
under the Sixth Amendment. The prosecutor responded 
that hearsay is admissible in a suppression hearing; a 
suppression hearing deals only with preliminary issues; 
and the con-frontation right attaches only at trial. The 
trial judge overruled appellant's objections and admit-ted 
the report into evidence. Based upon the information in 
that report, he denied appellant's mo-tion to suppress. 
The trial judge made findings of fact and conclusions of 
law, the most important of which reads, 
 That the report submitted by Deputy Halcomb and 
entered into evidence is credible, and the Court accepts 
as true the submission of his offense report regarding his 
observations of the defendant and his conversations with 
the defendant. 
 Following the denial of his motion to suppress, 
appellant pled guilty to possession of less than two 
ounces of marihuana. The trial judge deferred the adjudi-
cation of his guilt and placed him on community supervi-
sion for twelve months. 
 On appeal, appellant argued that the trial judge 
erred in denying his motion to suppress because the ar-
rest report was inadmissible. The court of appeals 
agreed, holding that in a sup-pression hearing, Texas 
Code of Criminal Procedure article 28.01, § 1(6), permits 
the trial court to determine the merits of a motion based 
on the motion itself, upon competing affidavits, or upon 
live testimony. The court of appeals concluded that only 
those three specific methods are per-missible: 

 In this case, the State failed to accompany its prof-
fered documentary evidence with either some form of 
affidavit or live, sponsoring witness testimony. It is not 
enough for the State to ignore the requirements of Article 
28.01(6), and merely read a police report to the trial 
court and then tender it-unsigned, undated, and unveri-
fied-as was done here. 
 Because the arrest report was the only evidence 
the State offered to establish probable cause to search 
appellant's truck, the court of appeals concluded that 
there was no basis for the trial court to deny Appellant's 
motion to suppress. 
 
Held:  Reversed Court of Appeals, and affirmed County 
Court's judgment (Evidence was suffi-cient, denying 
motion to suppress affirmed). 
 
Opinion:  May a trial judge base his pre-trial suppres-
sion ruling on the contents of an unsworn police report? 
In an appropriate situation, he may. 
 A hearing on a pre-trial motion to suppress is a 
specific application of Rule 104(a) of the Texas Rules of 
Evidence. This rule, based on longstanding common-law 
principles, explicitly states that a trial judge is not bound 
by the rules of evidence in resolving questions of admis-
sibil-ity of evidence, regardless of whether those ques-
tions are determined in a pre-trial hearing or at some 
time during trial. Both common law principles and Rule 
104 provide the trial judge with an important “gatekeep-
ing” role.  They ensure that all evidence admitted at trial 
is relevant, reliable, and admissible under the pertinent 
legal principles.  Although the present case does not deal 
with expert or scientific evidence, the underlying goal of 
Rule 104(a) is the same in a motion to suppress evi-
dence: The trial judge makes a legal ruling to admit or 
exclude evidence based upon the relevance and reliabil-
ity of the factual information submitted by the parties. 
The question in this case, then, is whether the trial judge 
used sufficiently reliable information, in the form of the 
unsworn offense report, when he ruled upon the merits of 
appellant's motion to suppress. 
 The court of appeals’ holding turned on its reading 
of art. 28.01, § 1(6), of the Texas Rules of Criminal Pro-
cedure. That rule reads as follows: 
 

(6) Motions to suppress evidence-When a 
hearing on the motion to suppress evidence is 
granted, the court may determine the merits of 
said motion on the motions themselves, or 
upon opposing affidavits, or upon oral testi-
mony, subject to the discretion of the court. 
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 In Hicks v. State, we reiterated our “plain lan-
guage” approach to statutory analysis: 
 

In Boykin v. State, we held that “ ‘[w]here the 
statute is clear and unambiguous, the Legisla-
ture must be understood to mean what it has 
expressed, and it is not for the courts to add or 
subtract from such a statute.’ “ Therefore, 
when interpreting a statute, “we ordinarily 
give effect to that plain meaning.” But we 
have acknowledged an exception to this rule: 
“where application of a statute's plain language 
would lead to absurd consequences that the 
Legislature could not possi-bly have intended, 
we should not apply the language literally.” “If 
the plain language of a statute would lead to 
absurd results, or if the language is not plain 
but rather ambiguous,” then it is ap-propriate 
to seek the aid of extra textual factors to de-
velop a reasonable interpretation of a sta-tute. 

 
 Thus, we must look first to the specific words in 
art. 28.01 to determine its meaning. The statutory rule 
states that a motion to suppress “may” be resolved by 
considering different possi-ble means of acquiring in-
formation. The rule does not state that the motion “shall 
be” or “must be” resolved by these specific means. There 
is no suggestion in the plain language of the rule that this 
is an exclusive list.  Instead, the statutory language sup-
ports the notion that a motion to sup-press is an informal 
hearing in which the trial judge, in his discretion, may 
use different types of information, conveyed in different 
ways, to resolve the contested factual or legal issues.  
The State argues that the structure and language of the 
statute points to the conclusion that the legislature in-
tended to give the trial court latitude to hold a “non-
traditional, informal hearing that need not necessarily 
include witnesses, testimony, or even formal evidence.”  
 Appellant argues that the plain language of the 
statute lends itself to the narrow construc-tion used by 
the court of appeals. He cautions that a permissive read-
ing of the statute will render it without any real effect 
and asks us to conclude that the legislature intended the 
statute to establish a mandatory, not discretionary, pro-
cedure for conducting suppression hearings. 
 Because the legislature carefully used the term 
“may” throughout art. 28.01 when it in-tended discre-
tionary acts and procedures and used the terms “must” or 
“shall” when it intended mandatory acts or procedure, we 
conclude that the legislature intended to establish a dis-
cretio-nary and informal procedure for the trial court to 
conduct suppression hearings under art. 28.01, § 1(6). 
The legislature suggested, but did not require, several 
different methods to determine the merits of a motion to 
suppress, including information and facts set out in the 
motion itself, affi-davits, or oral testimony. In sum, un-
der the Boykin “plain language” analysis, we conclude 
that art. 28.01 means what it says when it uses the per-

missive term “may”: A trial judge may use his discretion 
in deciding what type of information he considers appro-
priate and reliable in making his pre-trial ruling. We 
conclude that the trial judge did not abuse his discretion 
in relying upon an unsworn hearsay document.  Deputy 
Halcomb's offense report could have been, but was not 
required to be, accompanied by an affidavit stating that 
“this is a true and accurate copy of my offense report.” 
 Finally, we must determine whether the trial court 
abused his discretion by relying upon this particular 
unsworn hearsay document. If the source and content of 
the hearsay document were unreliable, then the trial court 
did not adequately perform his “gatekeeper” function. In 
this case, we conclude that Officer Halcomb's offense 
report contains sufficient indicia of reliability to serve as 
the factual basis for the trial court's ruling. The offense 
report includes appellant's name, correct offense date, 
and specific information that coincides with the same 
basic informa-tion to which appellant testified at the 
hearing.  Furthermore, it is a criminal offense to file a 
false police report.  Although the trial judge was clearly 
not required to believe the information contained within 
Deputy Halcomb's report, the document itself is a gov-
ernment record and of a type that a trial judge may con-
sider reliable in a motion to suppress hearing, even 
though it is hearsay and is not admissible at a criminal 
trial on the merits. 
 In United States v. Matlock, the Supreme Court 
held that in a suppression hearing “the judge should re-
ceive the evidence and give it such weight as his judg-
ment and experience coun-sel.”   And if there is nothing 
in the record to “raise serious doubts about the truthful-
ness of the statements themselves,” then there is “no ap-
parent reason for the judge to distrust the evidence.”  
Several federal cases have also held that a trial court may 
rely upon unsworn documentary evi-dence in a motion to 
suppress hearing.  
 Art. 28.01, § 1(6), comports with Matlock. The 
trial court may conduct the hearing based on motions, 
affidavits or testimony, but there is nothing in the statute 
to indicate that it must. It is merely an indication that 
such hearings are informal and need not be full-blown 
adversary hear-ings conducted in accord with the rules of 
evidence. 
 Significantly, appellant did not argue that Deputy 
Halcomb's offense report was, in any way, unauthentic, 
inaccurate, unreliable, or lacking in credibility. Appellant 
did not contest the accuracy of the facts within that of-
fense report; he argued only that the report could not be 
con-sidered without the shepherding wings of a sponsor-
ing witness or affidavit. Had appellant com-plained 
about the reliability, accuracy, or sufficiency of the in-
formation supporting the trial judge's ultimate ruling on 
the motion to suppress, this would be a very different 
case. The pros-ecutor was perfectly willing to sponsor 
Deputy Halcomb's testimony if he arrived in time for the 
hearing, but the trial judge, hearing no complaint about 
the accuracy of the report, did not wait. He was prepared 
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to rule on the motion based on the deputy's offense re-
port. Although it is better practice to produce the witness 
or attach the documentary evidence to an affidavit, art. 
28.01, § 1(6), did not create a “best evidence” rule that 
mandates such a procedure in a motion to suppress hear-
ing. Thus, we cannot say that the trial judge abused his 
discretion in considering and relying upon Deputy Hal-
comb's offense report, which he found, in the absence of 
any objection to its specific contents, to be credible and 
reliable. 
 
Conclusion:  The Court of Appeals was mistaken in 
concluding that art. 28.01, § 1(6), mandates that all in-
formation considered by a trial judge must be accompa-
nied by affidavit or testimony. Accordingly, we reverse 
the judgment of the court of appeals and affirm the trial 
court's judg-ment. 

____________________ 
 

RESTITUTION—  
RESTITUTION ALLOWED WHERE DAMAGE 
CAUSED BY JUVENILE COMMITTING THE OF-
FENSE OF EVADING ARREST WAS DAMAGE 
FOR WHICH THE JUVENILE WAS CRIMI-
NALLY RESPONSIBLE. 
 
¶ 10-1-2. In the Matter of E.A.R., IV,  MEMORAN-
DUM, No. 03-09-00021-CV, 2009 WL 3906909 (Tex. 
App.—Austin, 11/20/09). 
 
Facts:  On July 3, 2008, E.A.R. intentionally fled from 
George Silvio, an Austin police officer who E.A.R. knew 
was attempting to arrest and detain him, and that he used 
a motor vehicle in his flight from the officer. The evi-
dence shows that the pursuit ended when E.A.R. drove 
the vehicle into a fire hydrant. The vehicle’s frame had 
been bent and the front axle broken.  
 
Held:  Affirmed 
 
Opinion:  E.A.R. contends that the damage to the car 
was not caused by his evading arrest. He emphasizes that 
he was not accused of unlawfully using the vehicle. He 
urges that if there was a victim of the offense he was 
found to have committed, it was the officer from whom 
he fled and not the owner of the vehicle he was driving. 
 E.A.R. argues by analogy to In re D.S., 921 
S.W.2d 860 (Tex.App.-San Antonio 1996, no writ). In 
that case, a juvenile pleaded true to the allegation that he 
committed criminal trespass, was adjudicated delinquent, 
and ordered to pay restitution to the property owner. Id. 
at 861. The court vacated the restitution order because 
there was no evidence that D.S.'s unlawful entry caused 
or resulted in the damage for which restitution was or-
dered. Id. The court of appeals held that restitution may 
be ordered only for property damage or loss that occurs 
in the commission of the offense for which the accused is 
convicted. Id. D.S. is distinguishable from the cause be-

fore us because the evidence shows that E.A.R. damaged 
the car he was driving while evading arrest. 
 E.A.R. also refers us to the opinion in Gordon v. 
State, 707 S.W.2d 626  (Tex.Crim.App.1986). In that 
case, a police officer was prosecuted for violating the 
civil rights of a prisoner in his custody. Id. at 627. The 
indictment accused the officer of a first degree felony 
because the prisoner died, but the jury found him guilty 
of a third degree felony based on the officer pulling the 
prisoner's hair. Id. at 627-28. The court of criminal ap-
peals held that the trial court erred by ordering the officer 
to reimburse the victim's family for his funeral expenses 
because the jury had found that the defendant was not 
guilty of causing the victim's death. Id. at 630. Gordon is 
also distinguishable from the cause before us. In this 
case, the evidence shows that E.A.R. damaged the vehi-
cle he was driving during his flight, and the trial court 
did not find to the contrary. 
 This case is more closely analogous to In re C.T., 
43 S.W.3d 600  (Tex.App.-Corpus Christi 2001, no pet.). 
C.T. was adjudicated delinquent for having failed to stop 
and leave information after she was involved in a multi-
vehicle accident, and she was ordered to pay restitution 
for the damage to one of the vehicles. Id. at 601. Citing 
D.S., C.T. argued that the damages were the result of the 
accident, not of her failure to stop and leave information. 
Id. at 602-03. The court of appeals rejected this argu-
ment, noting that both her involvement in the accident 
and the damages to the other vehicle were elements of 
the offense of failing to stop and leave information. Id. at 
603. Therefore, the damages to the other vehicle were 
occasioned by and arose out of the offense for which 
C.T. was adjudicated delinquent. Id. 
 The petition accused E.A.R. of evading arrest 
and using a vehicle while in flight. The allegation regard-
ing the use of a vehicle elevated the underlying offense 
from a class B misdemeanor to a state jail felony. See 
Tex. Penal Code Ann. § 38.04(b)(1)(B) (West 
Supp.2009).  E.A.R. admitted the truth of the allegation.  
 
Conclusion:  The evidence otherwise shows that E.A.R. 
damaged the vehicle while in flight by driving it into a 
fire hydrant. The evidence supports the court's finding 
that the damage to Burrell's car occurred during and as a 
result of E.A.R.'s evading arrest in the vehicle. Point of 
error one is overruled. 

____________________ 
 

 
DISPOSITION PROCEEDINGS—  
EVIDENCE WAS LEGALLY INSUFFICIENT TO 
SUPPORT THE TRIAL COURT'S FINDING THAT 
THE JUVENILE'S MOTHER BY WILLFUL ACT 
OR OMISSION, CONTRIBUTED TO, CAUSED, 
OR ENCOURAGED THE CHILD'S DELINQUENT 
CONDUCT.  
 



50 
 
 
¶ 10-1-3. In the Matter of S.J.C., No. 08-08-00284-CV, 
___ S.W.3d ___, 2010 WL 23658 (Tex.App.—El Paso, 
1/6/10). 
 
Facts:  S.J.C. was charged by petition with engaging in 
delinquent conduct in the form of marking with indelible 
marker on a bathroom sink, mirrors and tile walls in vio-
lation of Tex. Pen.Code Ann. § 28.08. An attorney was 
appointed to represent the child, and with his attorney's 
concurrence the child agreed to a hearing before the ju-
venile court referee without a jury. The child pleaded 
true to committing the offense of graffiti misdemeanor 
both in open court and by written waiver, stipulation and 
admission. 
 In her predisposition report, juvenile probation 
officer Dora Rodarte noted that the child's mother was a 
substitute teacher for El Paso I.S.D., and the father had 
not been in contact with the child for many years. The 
mother has no criminal history. She attended a PEACE 
meeting on August, 11, 2008. The child participated in 
school band and swim team and attended church with his 
mother on Wednesdays and Sundays. He had no curfew 
because he rarely went out, but when he did his mother 
would drive him to and from the event. It was the proba-
tion officer's opinion that the mother had not contributed 
to the child's delinquent behavior, as the mother made 
sure the juvenile was involved in positive activities and 
maintained contact with school officials. The officer 
noted that the delinquent behavior was attributable to 
negative associations and peer pressure. 
 A disposition hearing was held on August 27, 
2008, before juvenile court referee Richard Ainsa. The 
predisposition report was entered in evidence at the hear-
ing. Officer Rodarte testified that she believed that the 
child was in need of rehabilitation, and recommended 
that he be placed on supervised probation with a 5 p.m. 
curfew until he turned 18, with a review hearing in four 
months. Rodarte testified that the child had committed 
the graffiti offense because he wanted to be accepted into 
the “Crazy Azz Tagging Crew” (which she noted was not 
a gang). At home, the child's mother reported no prob-
lems with the child other than some “talking back” the 
year before, which was no longer a problem. The child 
complied with his mother's rules and did chores such as 
pulling weeds, cleaning his room and throwing out trash. 
Sometimes he would question these rules, but he did 
comply. Officer Rodarte further stated that the mother 
was able to provide proper control and supervision. She 
did not believe that the mother had contributed to the 
delinquency. 
 Officer Rodarte further testified that, in a conver-
sation before the hearing, she had recommended to the 
mother that she be evaluated at El Paso MHMR, and the 
mother responded that if she was going to go then the 
child had to go too. Ms. Rodarte asked if there were any 
problems, to which the mother replied, “Well, I'm the 
mother and there are a lot of problems.” Upon hearing 
that statement, the mother (in the courtroom but not on 

the witness stand) stated, “No, I didn't say that.” The 
referee admonished her not to speak out of turn. Later in 
Rodarte's testimony, she explained her reason for rec-
ommending that the mother attend counseling: 
 The reason for this was that during the interview, 
the juvenile was fine, we talked, he was very open. How-
ever, when I spoke to the mother, when I interviewed 
her, she seemed to be-I was a little concerned that maybe 
she was a little depressed. She was crying a lot about 
what had happened, stated that why were we opening up 
the case again, that we were going to break up her fam-
ily. I told her to calm down and that everything would be 
okay because [the juvenile] appeared fine. 
 I was a little concerned also when I went to the 
home because it is a three bedroom home, two bath, 
however, they only use one of the bedrooms because the 
home has a lot of things, you know, stacks of books, 
clothes. She did indicate that she was trying to have a 
garage sale. 
 The juvenile's mother also testified at the disposi-
tion hearing. She explained that the child had a hard time 
in 2007 when they had moved to Nevada for a year. She 
also discussed her depression-as a teacher she is required 
to issue referrals on kids, and it was hard for her to ac-
cept that her own son was in trouble at school. She did 
not understand that the process would require her to 
come to court, and she had never been involved in any-
thing like this before. The referee reassured her, saying, 
“Well, you didn't do this. You didn't do it so you should-
n't be upset about it.” Upon questioning, she stated that 
she was willing to see a counselor. In the judgment of 
probation, the court placed the juvenile on probation and 
also found that the child's mother, by willful act or omis-
sion, had contributed to, caused, or encouraged the 
child's delinquent conduct, and ordered her to partici-
pate in the juvenile's rehabilitation (Italics added). 
 Some time after the hearing, but still on the same 
day, the case went back on the record because the mother 
and juvenile had refused to sign a copy of the referee's 
recommendations after having been ordered to do so. 
The juvenile had been returned to school by this time, 
but the mother was present [FN1] and the referee told 
her: “[Y]ou're going to have to sign it [the recommenda-
tions] or you're going to go to the county jail.” The fol-
lowing exchange then occurred: 
 

FN1. There is no indication in the record that the 
mother was represented, nor that the juvenile's at-
torney was present during this exchange. 

 
The Mother: Sir, I'm not refusing to sign it. What 
you-hopefully it was recorded in the hearing this 
morning. You had mentioned that I was not-I 
had not contributed to his delinquency. What you 
said and what she has written in the papers are 
not in agreement. Her paper reads that I have. 
So, therefore, for that reason, I— 
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The Court:  I didn't comment on the record. 
 
The Mother:  I have asked her to go ahead and 
have you fix that. 
 
The Court: No, because I didn't-. 
 
The Mother: What you said- 
 
The Court: Ms. Valdez, I didn't make that find-
ing on the record, and whatever is in my Order- 
 
The Mother: You mentioned it. Was it-was it re-
corded earlier? 
 
The Court: Do you remember anything about me 
mentioning that? 
 
Officer Rodarte: I don't know if you said it, Your 
Honor. I did say that we had not found that. 
 
The Court: It was your recommendation. 
 
Officer Rodarte: Right. 
 
The Court: That's not my finding. 
 
Officer Rodarte: However, I explained to her 
that that was based on what she reported to me at 
the interview. However, right before we walked 
in and I told her about the evaluation that I was 
going to have her submit to, she said that there 
was issues and that she would not turn her son 
in, therefore, she was not truthful with me in the 
interview. 
 
The Mother: Well- 
 
The Court: No, ma‘am. You listen to me. That's 
her recommendation. I don't have to follow it, 
and I didn't follow it. I found that you contrib-
uted to the delinquency of your son. So that's my 
finding. If you don't like it, your remedy is to ap-
peal my judgment. I'm not going to change it. So 
you either sign that acknowledging that you re-
ceived the judgment or you're going to go to the 
county jail. If you don't like what it says in there, 
you're free to appeal it. You have a certain 
amount of time after today to appeal it to another 
court to have it reviewed. 
... 
The Court: Ma‘am, I didn't say anything. I didn't 
say anything because I didn't agree with her rec-
ommendation, and I made a finding in there that 
you did contribute. 
 
The Mother: Now you're changing your story. 
 
The Court: No. 
 
The Mother: Yes. 

The Court: Ms. Valdez, you're going to make me 
lose my patience. You either sign it or you're go-
ing to the county jail. 
 
The Mother: It doesn't matter. Do what you will 
with me. It doesn't matter to me. 
 
The Court: Then the Court's finding you in con-
tempt of court. You'll remain in the county jail 
until you sign it. You'll sit there as long as it 
takes until you sign that. 
 
The Mother: Whatever. 
 
The Court: All right. Take her into custody. 
 
The Mother: Good job, Dora. 

 
 Still later, the referee brought the mother and ju-
venile back into the courtroom and presented them with a 
copy of the judgment of probation on the record. He then 
released the mother from custody. A review hearing was 
held on January 7, 2009, at which time the juvenile's 
probation was terminated. 
 
Held:  Judgment reversed as to the findings of the court 
that the child's mother, by willful act or omission, had 
contributed to, caused, or encouraged the child's delin-
quent conduct. 
 
Opinion:  With regard to legal sufficiency, we examine 
only the evidence supporting the finding that the mother 
contributed to her son's delinquency. We find the follow-
ing: Officer Rodarte was concerned that the mother “was 
a little depressed,” crying about what had happened, 
asked why the case was being opened again, and was 
concerned that the State was going to break up her fam-
ily. Only one bedroom of the three bedroom home was in 
use (apparently by the juvenile) as the other bedrooms 
were filled with books and clothes. The mother was hav-
ing a hard time dealing with the disposition hearing be-
cause the graffiti incident had occurred months before, 
and this was a new experience to her. She is a substitute 
teacher and it was hard for her to accept that her own son 
was in trouble. A new school year had begun before the 
case came to court. She agreed to see a counselor. No 
other evidence before the referee at the time of his find-
ing even remotely supports the conclusion that this par-
ent contributed to her child's graffiti offense, except the 
fact of the offense itself. We conclude this does not 
amount to a scintilla. 
 The State places some reliance on the events after 
the referee's finding, when the Appellant declined to sign 
the judgment and the referee threatened her with jail. We 
first note that the referee had already made his finding 
and events occurring afterward are therefore of doubtful 
relevance. The child was not present to witness the ex-
change between the parent and referee, and further there 
is nothing in the law which would require the mother's 
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signature on recommendations or judgment. The Family 
Code simply requires that the court “furnish a copy of 
the order to the child.” Tex. Fam.Code Ann. § 54.04(f) 
(Vernon 2008). Nor is there anything in Appellant's con-
duct that is discernable from this record which would 
constitute direct contempt, as argued by the State. Even 
her statement to the referee “[n]ow you're changing your 
story” was an apparent reference to his remarks “[w]ell, 
you didn't do this. You didn't do it so you shouldn't be 
upset about it .” It is understandable that the Appellant 
would find this statement inconsistent with a finding that 
she had contributed to her son's delinquency, and we find 
nothing contumacious in her questions. Thus, even view-
ing the post-disposition exchange in the light most favor-
able to the challenged finding, we cannot conclude that it 
lends support to a determination of contribution to an act 
of graffiti. 
 Finally, the State argues that the court would have 
no authority to send Appellant for an evaluation and 
counseling unless she was found to have contributed to 
her son's delinquency. This is true, but it does not consti-
tute any evidence supportive of the finding. Although the 
referee's motives may have been good, nevertheless his 
findings must be supported by sufficient evidence, and 
that simply does not exist here. The mother's issue on 
appeal is sustained. Because we find the evidence legally 
insufficient to support the finding, we need not reach the 
issue of factual sufficiency. 
 
Conclusion:  For the reasons set out above, we find that 
the issue before us is reviewable under the collateral con-
sequences exception to the mootness doctrine. We fur-
ther find that the evidence was legally insufficient to 
support the trial court's finding that the juvenile's mother 
by willful act or omission, contributed to, caused, or en-
couraged the child's delinquent conduct. We therefore 
reverse that portion of the trial court's judgment of proba-
tion, and order that finding vacated. As modified, the 
remainder of the judgment is affirmed. 

____________________ 
 

 
EVIDENCE—  
WHEN A PARTY'S ARGUMENT FOR ADMIT-
TING EVIDENCE COULD REFER TO EITHER 
THE RULES OF EVIDENCE OR THE CONFRON-
TATION CLAUSE, HE MUST SPECIFICALLY 
ARTICULATE THAT THE CONFRONTATION 
CLAUSE DEMANDS ADMISSION OF THE EVI-
DENCE TO PRESERVE ERROR ON THIS 
GROUND. 
 
 ¶ 10-1-4. Robinson v. State,  MEMORANDUM, No. 
14-08-00913-CR, 2010 WL 307920 (Tex.App.—
Houston [14th Dist.], 1/28/10). 
 
Facts:  Appellant and David Mason were both charged 
with murder of a game-room manager in connection with 

their unsuccessful attempt to rob the business. At appel-
lant's trial, the State presented the testimony of Mason, 
who implicated appellant in the offense. During direct 
examination, Mason confirmed he pleaded guilty to ag-
gravated robbery relative to the offense and received a 
ten-year prison sentence plus dismissal of a misdemeanor 
marijuana charge. 
 During cross-examination, despite the State's ob-
jections under Rules of Evidence 609 and 403, the trial 
court allowed appellant to elicit testimony that Mason 
had a previous juvenile conviction for robbery. See 
Tex.R. Evid. 609 (prescribing circumstances under 
which witness may be impeached by evidence of prior 
criminal conviction but providing, “Evidence of juvenile 
adjudications is not admissible, except for proceedings 
conducted pursuant to Title III, Family Code, in which 
the witness is a party, under this rule unless required to 
be admitted by the Constitution of the United States or 
Texas.”); Tex.R. Evid. 403 (providing relevant evidence 
“may be excluded if its probative value is substantially 
outweighed by the danger of unfair prejudice, confusion 
of the issues, or misleading the jury, or by considerations 
of undue delay, or needless presentation of cumulative 
evidence.”). 
 Appellant then asked Mason, “What were the facts 
of that case?” The State again objected on relevancy, 
Rule 609, and Rule 403 grounds. Appellant argued that 
the facts of the juvenile offense were admissible to im-
peach Mason by showing bias and prejudice. Specifi-
cally, appellant suggested Mason testified against appel-
lant only because Mason received a favorable plea 
agreement relative to the offense at issue; thus, the facts 
of the juvenile offense, which might have enhanced Ma-
son's punishment if he had been tried for murder, were 
probative to show why he pleaded guilty to aggravated 
robbery and testified against appellant. The trial court 
sustained the State's objection. 
 
Held:  Affirmed 
 
Memorandum Opinion:  Appellant contends the trial 
court violated his constitutional right to confrontation by 
excluding the proffered testimony; thus, we should con-
duct a de novo review of its ruling. However, appellant 
failed to preserve error on this complaint. To preserve an 
issue for appellate review, a party must make a timely 
objection or request to the trial court, sufficiently stating 
the specific grounds for the requested ruling, unless ap-
parent from the context, and obtain an adverse ruling. 
See Tex.R.App. P. 33.1(a); Wilson v. State, 71 S.W.3d 
346, 349 (Tex.Crim.App.2002). Moreover, the objection 
or request at trial must comport with the complaint pre-
sented on appeal. Wilson, 71 S.W.3d at 349. Even consti-
tutional errors may be waived by failure to object at trial. 
Broxton v. State, 909 S.W.2d 912, 918 (Tex.Crim.App. 
1995). When a party's argument for admitting evidence 
could refer to either the Rules of Evidence or the Con-
frontation Clause, he must specifically articulate that the 
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Confrontation Clause demands admission of the evi-
dence to preserve error on this ground. See Reyna v. 
State, 168 S.W.3d 173, 179 (Tex.Crim.App.2005). 
 In this case, appellant's argument at trial could 
have encompassed grounds for admission of the prof-
fered testimony under the Rules of Evidence or the Con-
frontation Clause. In fact, the State's objections, to which 
appellant responded, were all based on the Rules of Evi-
dence. Appellant's complaint on appeal is based entirely 
on an alleged violation of the Confrontation Clause; he 
makes no argument for admission of the testimony under 
the Rules of Evidence. However, appellant did not in-
form the trial court that the Confrontation Clause de-
manded admission of the proffered testimony or present 
any constitutional arguments. Therefore, appellant 
waived his Confrontation Clause complaint. See id. 
(holding defendant waived error on appellate complaint 
that exclusion of proffered testimony violated Confronta-
tion Clause because his suggestion to trial court testi-
mony was not hearsay, was relevant, and was offered to 
challenge witness's credibility could refer to Rules of 
Evidence or Confrontation Clause and he failed to argue 
that Confrontation Clause demanded admission). 
 
Conclusion:  Accordingly, we overrule appellant's sole 
issue and affirm the trial court's judgment. 

____________________ 
 

 
WAIVER AND DISCRETIONARY TRANSFER TO 
ADULT COURT—  
IN DISCRETIONARY TRANSFER PROCEEDING, 
PROBABLE CAUSE CAN BE ESTABLISHED, AS 
A PARTY, BY ACTING WITH THE INTENT TO 
PROMOTE OR ASSIST THE COMMISSION OF 
THE OFFENSE OF MURDER. 
 
¶ 10-1-5A. Grant v. State, No. 10-08-00393-CR, ___ 
S.W.3d ___, 2010 WL 311430 (Tex.App.—Waco, 
1/27/10). 
 
Facts:  In the early morning of September 15, 2007, the 
body of James Michael Grant  (Michael), the father of 
appellant Grant, was found lying in a bar ditch a few feet 
from his pickup. Michael was wrapped in bed linens and 
tied with coax cables and yellow nylon ropes. His body 
had been stabbed multiple times in the chest and stomach 
area. Michael was wearing only boxer shorts and was 
covered in blood. The tailgate of his pickup was down. 
Because it appeared to investigators that Michael had 
been killed somewhere else and dumped in the bar ditch, 
the investigation was moved to Michael's house. 
 Michael's master bedroom looked like it had been 
ransacked. All of the drawers had been pulled out of the 
dresser. The bed sheets had been taken off of the bed. 
Blood was splattered on the wall, the bed, and the carpet. 
The garage door was open and there were no signs of a 
forced entry. A large comforter soaked in blood was on 

top of either the washer or the dryer. Blood was on the 
doorway leading out into the garage, on the garage floor, 
and on the driveway. 
 Jesus Ramos, a Texas Ranger investigating the 
murder, was told by Michael's father, Garnett, that the 
relationship between Grant and Michael was bad. 
 Ramos and Ricky Helms, an investigator with the 
Coryell County Sheriff's Department, initially spoke with 
Grant during the evening of September 15th. Grant told 
Ramos he was at home asleep at the time of the murder. 
He stated he went to bed at about 11:30 p.m. and slept 
through the night. Although Grant's room was across the 
house from Michael's room, it was a very small house. 
Grant stated to Ramos that Michael sold drugs and that 
Grant believed someone had killed Michael. Grant de-
nied hearing any commotion in the house. 
 Ramos noticed during the interview that there was 
“a lot of hate” in Grant and that Grant was not emotional 
or distraught that his father had been killed. Ramos also 
thought Grant had a cocky attitude. While Ramos was 
questioning Grant, Grant would not answer a question 
until the next question was asked, as if Grant was stall-
ing. When Ramos continued with his questions, Grant 
became upset. He pointed his finger at Ramos and told 
Ramos not to interrupt him. Grant affirmed that he and 
Michael had a physical altercation in the past. When 
asked if he could “take” his father, Grant was very confi-
dent and cocky, stating he could hold his own. During 
the interview, Ramos got the impression that Grant was 
intentionally attempting to be manipulative or deceitful. 
When Grant left the room to go to the bathroom during 
the interview, he grabbed the door handle using his t-
shirt. Ramos thought Grant was trying to prevent him 
from acquiring Grant's fingerprints. 
 After the interview with Grant, Ramos searched 
Megan Lewis's house with her consent. Megan was 
Grant's mother and Michael's ex-wife. Grant was present 
at the time of the search. Both Megan and Grant acted 
strange. They were not distraught about Michael's death. 
They were laughing and having a good time, making 
strange comments. Grant commented that if all he lost 
that day was his boots, because they had been taken to be 
compared to bloody footprints, then it was a good day. 
 John Hopkins, Megan's boyfriend, was the first 
person arrested for Michael's murder. [FN2] One day, 
after the murder and after drinking, Hopkins put a gun to 
his head. At one point, Hopkins pointed the gun at Grant 
to get him to “back off.” Megan and Grant called 911. 
On the recording, Megan and Grant were both trying to 
talk Hopkins out of committing suicide. Grant was plead-
ing with Hopkins not to kill himself. Grant was crying, 
and toward the end of the recording, Grant told Hopkins 
that he loved him. Ramos found Grant's reaction to Hop-
kins's suicide attempt strange because Grant had not 
given that same emotion about Michael's death. 
 

FN2. Hopkins had at some point prior to the 
murder been in prison in either New Jersey or 
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Pennsylvania for a sex offense with a minor fe-
male. 

 
 By the time police arrived, Hopkins had left the 
house. Megan directed the police to a suicide note left by 
Hopkins. The note implicated only Hopkins in Michael's 
murder. But when interviewed after his arrest, Hopkins 
confessed to his involvement in the murder and impli-
cated both Grant and Megan. 
 Hopkins stated in his confession that Megan 
wanted Hopkins to kill Michael so that she could gain 
custody of her children. He initially thought Megan was 
crazy but became so romantically involved with her that 
he wanted to please her. Hopkins stated that he asked 
Grant what he would think if Hopkins killed Michael. 
Grant replied that Hopkins would be a king in their eyes, 
referring to Grant and Megan. After that, Hopkins de-
cided to kill Michael and told Megan of his decision. 
Hopkins said he placed a call to Grant and told Grant he 
was going to kill Michael and needed the back door 
unlocked so that Hopkins could enter the house. Grant 
was to call Hopkins when Michael fell asleep. Grant 
complied and let Hopkins into Michael's bedroom. Hop-
kins told Grant to leave the room. Grant stood in the liv-
ing room and watched while Hopkins began stabbing 
Michael. Afterwards, Grant came in the room, and Hop-
kins handed him the knife. Hopkins walked out of the 
room and heard Grant make statements such as, “You 
deserved that, you son of a bitch.” Hopkins walked back 
to the room and found that Michael's body had been re-
moved from the bed and saw Grant stomping on Mi-
chael's chest. Hopkins also stated that once the body was 
loaded into the pickup, he and Grant went back in the 
house and ransacked it. Then they dumped the body in a 
bar ditch. 
 Cellular telephone records showed that a call was 
made from Hopkins's phone to Grant's phone at 7:31 
p.m. on September 14th. Another call was made from 
Hopkins's phone to Grant's phone at 11:35 p.m. Calls 
from Grant's phone to Hopkins's phone were made at 
11:45 p.m. and 11:58 p.m. on the 14th, and then at 12:39 
a.m., 1:21 a.m., 1:50 a.m., 2:13 a.m., 2:15 a.m., and 2:25 
a.m. on the 15th of September. There is a call from Mi-
chael's phone to Grant's phone at 1:13 a.m. on the 15th as 
well. 
 After Hopkins' confession, warrants were obtained 
for Grant's and Megan's arrest. When Ramos arrived to 
arrest Grant, Grant was wearing a loose t-shirt. Ramos 
asked him to raise his arms so Ramos could see if any-
thing was hidden under the shirt. Grant refused. When 
Ramos grabbed the bottom of the t-shirt, Grant slapped 
Ramos's arm away and told Ramos to get his “fucking” 
hands off of him. Grant was then arrested and re-
interviewed. 
 At the second interview, Grant confirmed that he 
spoke to Hopkins at about one or two o'clock in the 
morning. Hopkins told him he was coming over to the 
house and he needed the door opened. Grant said he 

waited and when Hopkins arrived, Grant opened the back 
door to the patio. When Grant asked Hopkins what he 
wanted, Hopkins stated, “You know what I'm here for,” 
and displayed a knife strapped to his waist. Grant said he 
thought Hopkins was there to kill him. Hopkins told 
Grant to leave the room and Grant walked into the living 
room. Grant stated that Hopkins then proceeded to stab 
Michael. Grant stated that at various times he was held at 
knifepoint or gunpoint and was forced to help Hopkins. 
Neither Ramos nor Helms thought Grant was afraid of 
Hopkins. 
 During the investigation, Ramos spoke to E.M., a 
classmate of Grant. When, in E.M.'s view, Grant was 
acting strange one day, E.M. asked Grant if Grant had 
killed Michael. Grant nodded his head and made stab-
bing motions. E.M. was afraid of revealing this informa-
tion because when he, Grant, and Hopkins, were on their 
way to buy marijuana on day after the murder, Hopkins 
told E.M. that if anyone was informing the police about 
the murder, that person would be in trouble. 
 Also during the investigation, Investigator Helms 
took a statement from Megan's father. He stated that dur-
ing Megan and Michael's divorce, Megan made the 
statement that she wished Michael was dead or that 
someone would kill him. Megan's father said that Grant 
volunteered to do it for his mother. 
 Helms also took a statement from R.H., a juvenile 
who was housed in a detention facility in Dennison, 
Texas. R.H. stated that in August of 2007, prior to R.H.'s 
detention, Grant approached him a couple of times and 
said that he wanted to kill Michael. They then plotted to 
kill Michael. The plan devised was to stab Michael, load 
him up in a vehicle, and get rid of the body. R.H. was 
recruited to help clean up the mess. 
 Cari Starritt-Burnett, an attorney who assisted 
Michael with his divorce, testified that when she heard 
that Michael had been killed, she immediately knew 
there was foul play and that the family was involved in 
it. A few months after the divorce, Michael relayed an 
event to Cari that caused her concern. Michael told her 
that he woke up one night to see Grant holding a knife 
over him. John Lee, a local attorney and friend of Mi-
chael's, relayed the same incident as told to him by Mi-
chael. Lee also said that Grant showed no emotion at 
Michael's funeral and that he looked bored. When Lee 
heard of Michael's death, he immediately suspected 
Grant. 
 Cheryl Tull, Michael's girlfriend at the time of his 
death, also testified. She stated that she was around Mi-
chael's children on every other weekend and that it was 
typical for there to be an uncomfortable exchange be-
tween Michael and Grant at least once or twice a week-
end. By the summer of 2007, Tull had become afraid of 
Grant. At the end of June, there was an incident where 
Grant and Michael had yelled at each other. When Grant 
went to his room, he was heard throwing objects. He also 
punched holes in his wall. When Grant came out of his 
room, he said something to the effect, “You're going to 
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die.” Tull testified about another episode with Grant dur-
ing the summer of 2007. They had been to Schlitterbahn 
and stopped to spend the night at Michael's sister's house. 
There was an “ugly scene” about where the kids were 
going to sleep. The next day on the way home, Grant 
leaned up in between the front seats, tapped Michael on 
his arm and said something to the effect that there was a 
place where someone can be stabbed and that the person 
will die instantly. 
 
Held:  Affirmed 
 
Opinion:  Grant first challenges the juvenile court's find-
ing of probable cause to believe Grant committed the 
offense of murder. Specifically, Grant challenges the 
sufficiency of probable cause to believe Grant committed 
murder as a party. [FN1] 
 

FN1. Grant actually challenges the factual suffi-
ciency of the evidence citing to case law which 
used the civil standard for factual sufficiency of 
the evidence as a review for a probable cause de-
termination and was decided prior to the change 
in the Family Code and Code of Criminal Proce-
dure which made the appeal of a transfer hearing 
a criminal matter. Because we believe the review 
of the probable cause determination necessarily 
encompasses a review of all the evidence pre-
sented at the transfer hearing, as in any other 
probable cause analysis, we will utilize the same 
standard of review for probable cause in this cir-
cumstance that we would to determine probable 
cause for any other purpose. See In re D.W.L., 
828 S.W .2d 520, 524 (Tex.App.—Houston [14th 
Dist.] 1992, no writ). 

 
 Probable cause consists of sufficient facts and 
circumstances to warrant a prudent person to believe that 
the suspect committed the offense. In re K.B.H., 913 
S.W.2d 684, 689 (Tex.App.—Texarkana 1995, no pet.); 
In re D.W.L., 828 S.W.2d 520, 524 (Tex.App.-Houston 
[14th Dist.] 1992, no writ). A person commits an offense 
as a party if acting with intent to promote or assist the 
commission of an offense; he solicits, encourages, di-
rects, aids, or attempts to aid another person to commit 
an offense. See Tex. Penal Code Ann. § 7.02(a)(2) 
(Vernon 2003). 
 After the hearing on the State's petition for discre-
tionary transfer, the trial court stated on the record,  
 

... there is ample evidence from which to deter-
mine that there is probable cause to believe that 
the defendant committed the offense of murder 
as a party with two other charged individuals. 
And without going into any specificity of which 
evidence that is, but simply that the physical 
facts of the investigation, the investigation and 
testimony concerning the two crime scenes, the 
juvenile respondent's present (sic) at the primary 

crime scene where the offense would have had to 
have been committed, the unlikelihood that that 
could have happened without someone in that 
residence having been aware of it, and then with 
everything else, the phone calls, the statement of 
the juvenile respondent, all of those matters con-
spire to establish the probable cause.  

 
Conclusion:  After reviewing the record, we find the 
juvenile court did not abuse its discretion in finding suf-
ficient facts and circumstances to warrant a prudent per-
son to believe that the suspect committed the offense of 
murder as a party acting with intent to promote or assist 
the commission of the offense. Grant's first issue is over-
ruled. 

____________________ 
 

 
CONFESSIONS—  
TRIAL COURT DID NOT ERR IN DENYING JU-
VENILE'S MOTION TO SUPPRESS SINCE JUVE-
NILE HAD THE BURDEN OF PROVING A 
CAUSAL CONNECTION BETWEEN THE AL-
LEGED VIOLATION AND HIS STATEMENT AND 
NO EVIDENCE OF A CAUSAL CONNECTION 
WAS PRESENTED. 
 
¶ 10-1-5B. Grant v. State, No. 10-08-00393-CR, ___ 
S.W.3d ___, 2010 WL 311430 (Tex.App.—Waco, 
1/27/10). 
 
Facts:  In the early morning of September 15, 2007, the 
body of James Michael Grant  (Michael), the father of 
appellant Grant, was found lying in a bar ditch a few feet 
from his pickup. Michael was wrapped in bed linens and 
tied with coax cables and yellow nylon ropes. His body 
had been stabbed multiple times in the chest and stomach 
area. Michael was wearing only boxer shorts and was 
covered in blood. The tailgate of his pickup was down. 
Because it appeared to investigators that Michael had 
been killed somewhere else and dumped in the bar ditch, 
the investigation was moved to Michael's house. 
 Michael's master bedroom looked like it had been 
ransacked. All of the drawers had been pulled out of the 
dresser. The bed sheets had been taken off of the bed. 
Blood was splattered on the wall, the bed, and the carpet. 
The garage door was open and there were no signs of a 
forced entry. A large comforter soaked in blood was on 
top of either the washer or the dryer. Blood was on the 
doorway leading out into the garage, on the garage floor, 
and on the driveway. 
 Jesus Ramos, a Texas Ranger investigating the 
murder, was told by Michael's father, Garnett, that the 
relationship between Grant and Michael was bad. 
 Ramos and Ricky Helms, an investigator with the 
Coryell County Sheriff's Department, initially spoke with 
Grant during the evening of September 15th. Grant told 
Ramos he was at home asleep at the time of the murder. 
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He stated he went to bed at about 11:30 p.m. and slept 
through the night. Although Grant's room was across the 
house from Michael's room, it was a very small house. 
Grant stated to Ramos that Michael sold drugs and that 
Grant believed someone had killed Michael. Grant de-
nied hearing any commotion in the house. 
 Ramos noticed during the interview that there was 
“a lot of hate” in Grant and that Grant was not emotional 
or distraught that his father had been killed. Ramos also 
thought Grant had a cocky attitude. While Ramos was 
questioning Grant, Grant would not answer a question 
until the next question was asked, as if Grant was stall-
ing. When Ramos continued with his questions, Grant 
became upset. He pointed his finger at Ramos and told 
Ramos not to interrupt him. Grant affirmed that he and 
Michael had a physical altercation in the past. When 
asked if he could “take” his father, Grant was very confi-
dent and cocky, stating he could hold his own. During 
the interview, Ramos got the impression that Grant was 
intentionally attempting to be manipulative or deceitful. 
When Grant left the room to go to the bathroom during 
the interview, he grabbed the door handle using his t-
shirt. Ramos thought Grant was trying to prevent him 
from acquiring Grant's fingerprints. 
 After the interview with Grant, Ramos searched 
Megan Lewis's house with her consent. Megan was 
Grant's mother and Michael's ex-wife. Grant was present 
at the time of the search. Both Megan and Grant acted 
strange. They were not distraught about Michael's death. 
They were laughing and having a good time, making 
strange comments. Grant commented that if all he lost 
that day was his boots, because they had been taken to be 
compared to bloody footprints, then it was a good day. 
 John Hopkins, Megan's boyfriend, was the first 
person arrested for Michael's murder. [FN2] One day, 
after the murder and after drinking, Hopkins put a gun to 
his head. At one point, Hopkins pointed the gun at Grant 
to get him to “back off.” Megan and Grant called 911. 
On the recording, Megan and Grant were both trying to 
talk Hopkins out of committing suicide. Grant was plead-
ing with Hopkins not to kill himself. Grant was crying, 
and toward the end of the recording, Grant told Hopkins 
that he loved him. Ramos found Grant's reaction to Hop-
kins's suicide attempt strange because Grant had not 
given that same emotion about Michael's death. 
 

FN2. Hopkins had at some point prior to the 
murder been in prison in either New Jersey or 
Pennsylvania for a sex offense with a minor fe-
male. 

 
 By the time police arrived, Hopkins had left the 
house. Megan directed the police to a suicide note left by 
Hopkins. The note implicated only Hopkins in Michael's 
murder. But when interviewed after his arrest, Hopkins 
confessed to his involvement in the murder and impli-
cated both Grant and Megan. 

 Hopkins stated in his confession that Megan 
wanted Hopkins to kill Michael so that she could gain 
custody of her children. He initially thought Megan was 
crazy but became so romantically involved with her that 
he wanted to please her. Hopkins stated that he asked 
Grant what he would think if Hopkins killed Michael. 
Grant replied that Hopkins would be a king in their eyes, 
referring to Grant and Megan. After that, Hopkins de-
cided to kill Michael and told Megan of his decision. 
Hopkins said he placed a call to Grant and told Grant he 
was going to kill Michael and needed the back door 
unlocked so that Hopkins could enter the house. Grant 
was to call Hopkins when Michael fell asleep. Grant 
complied and let Hopkins into Michael's bedroom. Hop-
kins told Grant to leave the room. Grant stood in the liv-
ing room and watched while Hopkins began stabbing 
Michael. Afterwards, Grant came in the room, and Hop-
kins handed him the knife. Hopkins walked out of the 
room and heard Grant make statements such as, “You 
deserved that, you son of a bitch.” Hopkins walked back 
to the room and found that Michael's body had been re-
moved from the bed and saw Grant stomping on Mi-
chael's chest. Hopkins also stated that once the body was 
loaded into the pickup, he and Grant went back in the 
house and ransacked it. Then they dumped the body in a 
bar ditch. 
 Cellular telephone records showed that a call was 
made from Hopkins's phone to Grant's phone at 7:31 
p.m. on September 14th. Another call was made from 
Hopkins's phone to Grant's phone at 11:35 p.m. Calls 
from Grant's phone to Hopkins's phone were made at 
11:45 p.m. and 11:58 p.m. on the 14th, and then at 12:39 
a.m., 1:21 a.m., 1:50 a.m., 2:13 a.m., 2:15 a.m., and 2:25 
a.m. on the 15th of September. There is a call from Mi-
chael's phone to Grant's phone at 1:13 a.m. on the 15th as 
well. 
 After Hopkins' confession, warrants were obtained 
for Grant's and Megan's arrest. When Ramos arrived to 
arrest Grant, Grant was wearing a loose t-shirt. Ramos 
asked him to raise his arms so Ramos could see if any-
thing was hidden under the shirt. Grant refused. When 
Ramos grabbed the bottom of the t-shirt, Grant slapped 
Ramos's arm away and told Ramos to get his “fucking” 
hands off of him. Grant was then arrested and re-
interviewed. 
 At the second interview, Grant confirmed that he 
spoke to Hopkins at about one or two o'clock in the 
morning. Hopkins told him he was coming over to the 
house and he needed the door opened. Grant said he 
waited and when Hopkins arrived, Grant opened the back 
door to the patio. When Grant asked Hopkins what he 
wanted, Hopkins stated, “You know what I'm here for,” 
and displayed a knife strapped to his waist. Grant said he 
thought Hopkins was there to kill him. Hopkins told 
Grant to leave the room and Grant walked into the living 
room. Grant stated that Hopkins then proceeded to stab 
Michael. Grant stated that at various times he was held at 
knifepoint or gunpoint and was forced to help Hopkins. 
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Neither Ramos nor Helms thought Grant was afraid of 
Hopkins. 
 During the investigation, Ramos spoke to E.M., a 
classmate of Grant. When, in E.M.'s view, Grant was 
acting strange one day, E.M. asked Grant if Grant had 
killed Michael. Grant nodded his head and made stab-
bing motions. E.M. was afraid of revealing this informa-
tion because when he, Grant, and Hopkins, were on their 
way to buy marijuana on day after the murder, Hopkins 
told E.M. that if anyone was informing the police about 
the murder, that person would be in trouble. 
 Also during the investigation, Investigator Helms 
took a statement from Megan's father. He stated that dur-
ing Megan and Michael's divorce, Megan made the 
statement that she wished Michael was dead or that 
someone would kill him. Megan's father said that Grant 
volunteered to do it for his mother. 
 Helms also took a statement from R.H., a juvenile 
who was housed in a detention facility in Dennison, 
Texas. R.H. stated that in August of 2007, prior to R.H.'s 
detention, Grant approached him a couple of times and 
said that he wanted to kill Michael. They then plotted to 
kill Michael. The plan devised was to stab Michael, load 
him up in a vehicle, and get rid of the body. R.H. was 
recruited to help clean up the mess. 
 Cari Starritt-Burnett, an attorney who assisted 
Michael with his divorce, testified that when she heard 
that Michael had been killed, she immediately knew 
there was foul play and that the family was involved in 
it. A few months after the divorce, Michael relayed an 
event to Cari that caused her concern. Michael told her 
that he woke up one night to see Grant holding a knife 
over him. John Lee, a local attorney and friend of Mi-
chael's, relayed the same incident as told to him by Mi-
chael. Lee also said that Grant showed no emotion at 
Michael's funeral and that he looked bored. When Lee 
heard of Michael's death, he immediately suspected 
Grant. 
 Cheryl Tull, Michael's girlfriend at the time of his 
death, also testified. She stated that she was around Mi-
chael's children on every other weekend and that it was 
typical for there to be an uncomfortable exchange be-
tween Michael and Grant at least once or twice a week-
end. By the summer of 2007, Tull had become afraid of 
Grant. At the end of June, there was an incident where 
Grant and Michael had yelled at each other. When Grant 
went to his room, he was heard throwing objects. He also 
punched holes in his wall. When Grant came out of his 
room, he said something to the effect, “You're going to 
die.” Tull testified about another episode with Grant dur-
ing the summer of 2007. They had been to Schlitterbahn 
and stopped to spend the night at Michael's sister's house. 
There was an “ugly scene” about where the kids were 
going to sleep. The next day on the way home, Grant 
leaned up in between the front seats, tapped Michael on 
his arm and said something to the effect that there was a 
place where someone can be stabbed and that the person 
will die instantly. 

Held:  Affirmed 
 
Opinion:  His second issue is two fold: the trial court 
erred in denying his motion to suppress his written 
statement  [FN3] because Grant's mother was not noti-
fied that he was taken into custody in violation of Texas 
Family Code Section 52.02(b) and because his mother 
was denied access to him before he gave his statement. 
See Tex. Fam.Code Ann. § 52.02(b) (Vernon 2008). 
Grant specifically argued at the motion to suppress hear-
ing that pursuant to section 52.02(b), the law enforce-
ment officers who arrested Grant did not give the re-
quired notice to anyone. He argued that the reason for the 
notice is so statements are not taken in such a way that 
juveniles do not have the benefit of advice from someone 
looking out for them. 
 

FN3. At trial, Grant argued for the suppression of 
a statement given on September 15, 2007 and a 
statement given on October 29, 2007. On appeal, 
he contests the denial of the motion as to the sec-
ond statement only. 

 
 Even if a violation of section 52.02(b) has oc-
curred, a holding which we are expressly not making, 
Grant's statement is not automatically excluded. To sup-
press a juvenile's statement because of a violation of sec-
tion 52.02(b), there must be some exclusionary mecha-
nism. Gonzales v. State, 67 S.W.3d 910, 912 (Tex.Crim. 
App. 2002). Section 52.02(b) is not an independent ex-
clusionary statute. Id. If evidence is to be excluded be-
cause of a section 52.02(b) violation, it must be excluded 
through the operation of Article 38.23(a). Id. In light of 
Article 38.23(a), before a juvenile's written statement can 
be excluded due to a violation of section 52.02(b), there 
must be a causal connection between the Family Code 
violation and the making of the statement. Id. The burden 
of proving this causal connection rests with the party 
attempting to exclude the statement, in this case, Grant. 
Pham v. State, 175 S.W.3d 767, 774 (Tex.Crim.App. 
2005). Once a causal connection is established, the bur-
den then shifts to the State to either disprove the evi-
dence the defendant has produced, or bring an attenua-
tion-of-taint argument to demonstrate that the causal 
chain asserted by the defendant was in fact broken. Id. 
 
Conclusion:  Grant had the burden of proving a causal 
connection between the alleged violation of section 
52.02(b) and his statement. No evidence of a causal con-
nection was presented at the motion for new trial hear-
ing. Accordingly, the trial court was not required to ex-
clude Grant's statement. 
 Accordingly, the trial court did not err in denying 
Grant's motion to suppress. 

____________________ 
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CONFESSIONS—  
FAMILY CODE PROVIDES THAT PARENTS 
HAVE A RIGHT OF ACCESS TO THEIR CHILD 
WHEN GIVING A CONFESSION IN A JUVENILE 
PROCESSING OFFICE, HOWEVER, IF THE 
PARENT IS DENIED THAT RIGHT, THE CHILD 
MAY NOT RAISE THAT COMPLAINT ON AP-
PEAL. 
 
¶ 10-1-5C. Grant v. State, No. 10-08-00393-CR, ___ 
S.W.3d ___, 2010 WL 311430 (Tex.App.—Waco, 
1/27/10). 
 
Facts:  In the early morning of September 15, 2007, the 
body of James Michael Grant  (Michael), the father of 
appellant Grant, was found lying in a bar ditch a few feet 
from his pickup. Michael was wrapped in bed linens and 
tied with coax cables and yellow nylon ropes. His body 
had been stabbed multiple times in the chest and stomach 
area. Michael was wearing only boxer shorts and was 
covered in blood. The tailgate of his pickup was down. 
Because it appeared to investigators that Michael had 
been killed somewhere else and dumped in the bar ditch, 
the investigation was moved to Michael's house. 
 Michael's master bedroom looked like it had been 
ransacked. All of the drawers had been pulled out of the 
dresser. The bed sheets had been taken off of the bed. 
Blood was splattered on the wall, the bed, and the carpet. 
The garage door was open and there were no signs of a 
forced entry. A large comforter soaked in blood was on 
top of either the washer or the dryer. Blood was on the 
doorway leading out into the garage, on the garage floor, 
and on the driveway. 
 Jesus Ramos, a Texas Ranger investigating the 
murder, was told by Michael's father, Garnett, that the 
relationship between Grant and Michael was bad. 
 Ramos and Ricky Helms, an investigator with the 
Coryell County Sheriff's Department, initially spoke with 
Grant during the evening of September 15th. Grant told 
Ramos he was at home asleep at the time of the murder. 
He stated he went to bed at about 11:30 p.m. and slept 
through the night. Although Grant's room was across the 
house from Michael's room, it was a very small house. 
Grant stated to Ramos that Michael sold drugs and that 
Grant believed someone had killed Michael. Grant de-
nied hearing any commotion in the house. 
 Ramos noticed during the interview that there was 
“a lot of hate” in Grant and that Grant was not emotional 
or distraught that his father had been killed. Ramos also 
thought Grant had a cocky attitude. While Ramos was 
questioning Grant, Grant would not answer a question 
until the next question was asked, as if Grant was stall-
ing. When Ramos continued with his questions, Grant 
became upset. He pointed his finger at Ramos and told 
Ramos not to interrupt him. Grant affirmed that he and 
Michael had a physical altercation in the past. When 
asked if he could “take” his father, Grant was very confi-
dent and cocky, stating he could hold his own. During 

the interview, Ramos got the impression that Grant was 
intentionally attempting to be manipulative or deceitful. 
When Grant left the room to go to the bathroom during 
the interview, he grabbed the door handle using his t-
shirt. Ramos thought Grant was trying to prevent him 
from acquiring Grant's fingerprints. 
 After the interview with Grant, Ramos searched 
Megan Lewis's house with her consent. Megan was 
Grant's mother and Michael's ex-wife. Grant was present 
at the time of the search. Both Megan and Grant acted 
strange. They were not distraught about Michael's death. 
They were laughing and having a good time, making 
strange comments. Grant commented that if all he lost 
that day was his boots, because they had been taken to be 
compared to bloody footprints, then it was a good day. 
 John Hopkins, Megan's boyfriend, was the first 
person arrested for Michael's murder. [FN2] One day, 
after the murder and after drinking, Hopkins put a gun to 
his head. At one point, Hopkins pointed the gun at Grant 
to get him to “back off.” Megan and Grant called 911. 
On the recording, Megan and Grant were both trying to 
talk Hopkins out of committing suicide. Grant was plead-
ing with Hopkins not to kill himself. Grant was crying, 
and toward the end of the recording, Grant told Hopkins 
that he loved him. Ramos found Grant's reaction to Hop-
kins's suicide attempt strange because Grant had not 
given that same emotion about Michael's death. 
 

FN2. Hopkins had at some point prior to the 
murder been in prison in either New Jersey or 
Pennsylvania for a sex offense with a minor fe-
male. 

 
 By the time police arrived, Hopkins had left the 
house. Megan directed the police to a suicide note left by 
Hopkins. The note implicated only Hopkins in Michael's 
murder. But when interviewed after his arrest, Hopkins 
confessed to his involvement in the murder and impli-
cated both Grant and Megan. 
 Hopkins stated in his confession that Megan 
wanted Hopkins to kill Michael so that she could gain 
custody of her children. He initially thought Megan was 
crazy but became so romantically involved with her that 
he wanted to please her. Hopkins stated that he asked 
Grant what he would think if Hopkins killed Michael. 
Grant replied that Hopkins would be a king in their eyes, 
referring to Grant and Megan. After that, Hopkins de-
cided to kill Michael and told Megan of his decision. 
Hopkins said he placed a call to Grant and told Grant he 
was going to kill Michael and needed the back door 
unlocked so that Hopkins could enter the house. Grant 
was to call Hopkins when Michael fell asleep. Grant 
complied and let Hopkins into Michael's bedroom. Hop-
kins told Grant to leave the room. Grant stood in the liv-
ing room and watched while Hopkins began stabbing 
Michael. Afterwards, Grant came in the room, and Hop-
kins handed him the knife. Hopkins walked out of the 
room and heard Grant make statements such as, “You 
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deserved that, you son of a bitch.” Hopkins walked back 
to the room and found that Michael's body had been re-
moved from the bed and saw Grant stomping on Mi-
chael's chest. Hopkins also stated that once the body was 
loaded into the pickup, he and Grant went back in the 
house and ransacked it. Then they dumped the body in a 
bar ditch. 
 Cellular telephone records showed that a call was 
made from Hopkins's phone to Grant's phone at 7:31 
p.m. on September 14th. Another call was made from 
Hopkins's phone to Grant's phone at 11:35 p.m. Calls 
from Grant's phone to Hopkins's phone were made at 
11:45 p.m. and 11:58 p.m. on the 14th, and then at 12:39 
a.m., 1:21 a.m., 1:50 a.m., 2:13 a.m., 2:15 a.m., and 2:25 
a.m. on the 15th of September. There is a call from Mi-
chael's phone to Grant's phone at 1:13 a.m. on the 15th as 
well. 
 After Hopkins' confession, warrants were obtained 
for Grant's and Megan's arrest. When Ramos arrived to 
arrest Grant, Grant was wearing a loose t-shirt. Ramos 
asked him to raise his arms so Ramos could see if any-
thing was hidden under the shirt. Grant refused. When 
Ramos grabbed the bottom of the t-shirt, Grant slapped 
Ramos's arm away and told Ramos to get his “fucking” 
hands off of him. Grant was then arrested and re-
interviewed. 
 At the second interview, Grant confirmed that he 
spoke to Hopkins at about one or two o'clock in the 
morning. Hopkins told him he was coming over to the 
house and he needed the door opened. Grant said he 
waited and when Hopkins arrived, Grant opened the back 
door to the patio. When Grant asked Hopkins what he 
wanted, Hopkins stated, “You know what I'm here for,” 
and displayed a knife strapped to his waist. Grant said he 
thought Hopkins was there to kill him. Hopkins told 
Grant to leave the room and Grant walked into the living 
room. Grant stated that Hopkins then proceeded to stab 
Michael. Grant stated that at various times he was held at 
knifepoint or gunpoint and was forced to help Hopkins. 
Neither Ramos nor Helms thought Grant was afraid of 
Hopkins. 
 During the investigation, Ramos spoke to E.M., a 
classmate of Grant. When, in E.M.'s view, Grant was 
acting strange one day, E.M. asked Grant if Grant had 
killed Michael. Grant nodded his head and made stab-
bing motions. E.M. was afraid of revealing this informa-
tion because when he, Grant, and Hopkins, were on their 
way to buy marijuana on day after the murder, Hopkins 
told E.M. that if anyone was informing the police about 
the murder, that person would be in trouble. 
 Also during the investigation, Investigator Helms 
took a statement from Megan's father. He stated that dur-
ing Megan and Michael's divorce, Megan made the 
statement that she wished Michael was dead or that 
someone would kill him. Megan's father said that Grant 
volunteered to do it for his mother. 
 Helms also took a statement from R.H., a juvenile 
who was housed in a detention facility in Dennison, 

Texas. R.H. stated that in August of 2007, prior to R.H.'s 
detention, Grant approached him a couple of times and 
said that he wanted to kill Michael. They then plotted to 
kill Michael. The plan devised was to stab Michael, load 
him up in a vehicle, and get rid of the body. R.H. was 
recruited to help clean up the mess. 
 Cari Starritt-Burnett, an attorney who assisted 
Michael with his divorce, testified that when she heard 
that Michael had been killed, she immediately knew 
there was foul play and that the family was involved in 
it. A few months after the divorce, Michael relayed an 
event to Cari that caused her concern. Michael told her 
that he woke up one night to see Grant holding a knife 
over him. John Lee, a local attorney and friend of Mi-
chael's, relayed the same incident as told to him by Mi-
chael. Lee also said that Grant showed no emotion at 
Michael's funeral and that he looked bored. When Lee 
heard of Michael's death, he immediately suspected 
Grant. 
 Cheryl Tull, Michael's girlfriend at the time of his 
death, also testified. She stated that she was around Mi-
chael's children on every other weekend and that it was 
typical for there to be an uncomfortable exchange be-
tween Michael and Grant at least once or twice a week-
end. By the summer of 2007, Tull had become afraid of 
Grant. At the end of June, there was an incident where 
Grant and Michael had yelled at each other. When Grant 
went to his room, he was heard throwing objects. He also 
punched holes in his wall. When Grant came out of his 
room, he said something to the effect, “You're going to 
die.” Tull testified about another episode with Grant dur-
ing the summer of 2007. They had been to Schlitterbahn 
and stopped to spend the night at Michael's sister's house. 
There was an “ugly scene” about where the kids were 
going to sleep. The next day on the way home, Grant 
leaned up in between the front seats, tapped Michael on 
his arm and said something to the effect that there was a 
place where someone can be stabbed and that the person 
will die instantly. 
 
Held:  Affirmed 
 
Opinion:  His second issue is two fold: the trial court 
erred in denying his motion to suppress his written 
statement  [FN3] because Grant's mother was not noti-
fied that he was taken into custody in violation of Texas 
Family Code Section 52.02(b) and because his mother 
was denied access to him before he gave his statement. 
See Tex. Fam.Code Ann. § 52.02(b) (Vernon 2008). 
Grant specifically argued at the motion to suppress hear-
ing that pursuant to section 52.02(b), the law enforce-
ment officers who arrested Grant did not give the re-
quired notice to anyone. He argued that the reason for the 
notice is so statements are not taken in such a way that 
juveniles do not have the benefit of advice from someone 
looking out for them. 
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FN3. At trial, Grant argued for the suppression of 
a statement given on September 15, 2007 and a 
statement given on October 29, 2007. On appeal, 
he contests the denial of the motion as to the sec-
ond statement only. 

 
 To the extent that Grant actually made the argu-
ment to the trial court that Grant's mother was denied 
access to him, that part of the issue is overruled. Gener-
ally, section 61.103 of the Texas Family Code provides 
that parents have a right of access to their child. Tex. 
Fam.Code Ann. § 61.103(a) (Vernon 2008). However, if 
the parent is denied the right of access, the child may not 
raise that complaint on appeal. Id. § 61.106. 
 Accordingly, the trial court did not err in denying 
Grant's motion to suppress. 

____________________ 
 

 
DEFERRED PROSECUTION—  
WHILE A PROSECUTOR HAS THE DISCRETION 
TO DEFER PROSECUTION OF A JUVENILE 
WITHOUT COURT APPROVAL IN CERTAIN 
CIRCUMSTANCES, THE AGREEMENT MUST BE 
IN WRITING, SIGNED AND FILED IN THE RE-
CORD OF THE CAUSE TO BE ENFORCEABLE. 
 
¶ 10-1-6. In the Matter of R.C., MEMORANDUM,  
No. 13-08-00334-CV, 2010 WL 411873 (Tex.App.—
Corpus Christi, 2/4/10). 
 
Facts:  Appellant and his fraternal twin brother were 
born on March 19, 1991. On August 24, 2007, the juve-
niles were arrested and placed into custody. Identical 
petitions were filed on August 31, 2007, alleging that 
each brother intentionally or knowingly caused the pene-
tration of the sexual organ of S.G. (also 16), who was 
younger than 17 years of age, and not the spouse of the 
respondent, by respondent's sexual organ. On August 29, 
2007, an Order of Detention was entered and hearing set 
for September 10, 2007. That hearing was conducted and 
another Order of Detention was signed and entered. After 
another hearing September 24, 2007, the two juveniles 
were ordered released on house arrest. A pre-trial hearing 
was set October 1, 2007, where the juveniles and their 
attorney appeared, announced ready for trial, and de-
manded a trial by jury. Per local practice, the case was 
transferred from the County Court at Law to the District 
Court of San Patricio County. The case was set for jury 
trial on October 22, 2007. However on October 2, 2007, 
the county attorney's office requested the appointment of 
a special prosecutor who was board certified, which re-
quest was granted. The special prosecutor requested a 
continuance because of a conflicting setting, and to ob-
tain additional time to prepare. The unopposed motion 
was granted. 
 The case was reset to January 11, 2008. At the 
January trial setting, a tentative settlement was reached 

between the special prosecutor and defense attorney de-
ferring prosecution for a period of six months upon the 
juveniles agreeing to voluntary supervision by the San 
Patricio County probation officer and to abide by a list of 
specified conditions. No record was made of the agree-
ment, and no written form of agreement was signed at 
that time. Later that day, an agreement was signed by 
appellant, his brother, their parent/guardian, and a proba-
tion officer. The agreement was not signed by the special 
prosecutor, defense counsel, or the judge. The form 
agreement, apparently prepared by a probation officer, 
provided for approval and signature of the judge, but not 
for the prosecutor. Two judges later refused to approve 
the agreement. The special prosecutor and defense coun-
sel later professed ignorance of any requirement for the 
judge's signature or approval. A notice of setting for 
trial/dismissal/status was set for April 21, 2008. Defense 
counsel denied any knowledge that the agreement was 
not in force until April 2008. Defense counsel also as-
serted that the probation officer indicated that neither the 
prosecutor's nor the judge's signature was required. 
 On April 28, 2008, appellant filed a motion to 
enforce the agreement to defer prosecution and alterna-
tively to dismiss for want of a speedy trial. Before that 
date, the case had already been set for a jury trial on May 
19, 2008. At the trial setting, a jury was waived, and the 
case tried to the court. 
 
Held:  Affirmed 
 
Memorandum Opinion:  Appellant argues that under 
the family code, the prosecutor, without court approval, 
may agree to defer prosecution. See Tex. Fam.Code Ann. 
§ 53.03(e), (g) (Vernon 2006). The family code does 
provide in pertinent part: “A prosecuting attorney may 
defer prosecution for any child.” Id. at § 53.03(e). As 
appellant points out, this power is denied if the offense is 
under certain provisions of the penal code, or is a third or 
subsequent offense under certain provisions of the Texas 
Alcoholic Beverage Code. Id. at § 53.03(g). 
 Appellant acknowledges that the trial court may 
defer prosecution at any time for an adjudication that is: 
(1) to be decided by a jury trial before the jury is sworn; 
(2) for an adjudication before the court, before the first 
witness is sworn; and (3) for an uncontested adjudication 
before the child pleads to the petition or agrees to a stipu-
lation of evidence. Id. at § 53.03(i). Appellant appears to 
concede in his brief that in the procedural context of a 
“demand or insist that a jury trial is to be conducted in 
the case that the Court may reject an agreement of the 
application for deferred prosecution.” (Emphasis in 
original.) The appellant had demanded a jury trial twice 
in this proceeding. 
 Both appellant and the State agree, without citing 
authority, that the correct standard of review is abuse of 
discretion. In analogous situations, the abuse of discre-
tion standard has been used in juvenile proceedings. See 
In re B.P.H., 83 S.W.3d 400, 405 (Tex.App.—Fort 



 61 
 
 
Worth 2002, no pet.) (abuse of discretion review applies 
to motions to quash petitions in juvenile cases). An abuse 
of discretion standard is typically applied when a trial 
court has discretion either to grant or deny relief based 
on its factual determinations. In re Doe, 19 S.W.3d 249, 
253 (Tex. 2000) (citing Bocquet v. Herring, 972 S.W.2d 
19, 20-21 (Tex. 1998)). A trial court abuses its discretion 
when its decision is arbitrary, unreasonable, or without 
reference to any guiding rules or legal principles. K-Mart 
Corp. v. Honeycutt, 24 S.W.3d 357, 360 (Tex. 2000). 
Even where a trial court gives an incorrect legal reason 
for its decision, the trial court's assignment of a wrong 
reason is not automatically reversible error. Hawthorne 
v. Guenther, 917 S.W.2d 924, 931 (Tex.App.—
Beaumont 1996, writ denied); Luxenberg v. Marshall, 
835 S.W.2d 136, 141-42 (Tex.App.—Dallas 1992, no 
writ). A trial court does not abuse its discretion if it 
reaches the right result, even where that result is based 
upon an incorrect legal reason; when a trial court gives 
an incorrect legal reason for its decision, we will never-
theless uphold that decision on any proper grounds sup-
ported by the record. Luxenberg, 835 S.W.2d at 142. A 
judge's decision whether a settlement agreement should 
be enforced as an agreed judgment or must be the subject 
of a contract action requiring additional pleadings and 
proof is subject to the abuse of discretion standard of 
review. See Mantas v. Fifth Court of Appeals, 925 
S.W.2d 656, 659 (Tex.1996). 
 Appellant contends that the record supports his 
position that the deferred prosecution agreement, which 
was not executed by the prosecutor or approved by the 
judge, established his entitlement to enforcement of the 
agreement. We disagree. Family code section 51.17, enti-
tled “Procedure and Evidence,” provides: “(a) Except for 
the burden of proof to be borne by the state in adjudicat-
ing a child to be delinquent or in need of supervision 
under Section 54.03(f) or otherwise when in conflict with 
a provision of this title, the Texas Rules of Civil Proce-
dure govern proceedings under this title.” Tex. Fam. 
Code Ann. § 51.17 (Vernon 2006). For a settlement 
agreement to satisfy the requirements of rule 11 it must 
be: (1) in writing; (2) signed; and (3) filed with the court 
or entered in open court prior to a party seeking en-
forcement. Tex.R. Civ. P. 11; Staley v. Herblin, 188 
S.W.3d 334, 336 (Tex.App.—Dallas, 2006, pet.denied) 
(citing Padilla v. LaFrance, 907 S.W.2d 454, 461, (Tex. 
1995)). This rule has existed since 1840 and has con-
tained the filing requirement since 1877. Padilla, 907 
S.W.2d at 461 (citing Kennedy v. Hyde, 682 S.W.2d 525, 
526 (Tex.1984) (tracing the history of Rule 11)).  
 The rationale for the rule is straightforward: 
Agreements of counsel, respecting the disposition of 
causes, which are merely verbal, are very liable to be 
misconstrued or forgotten, and to beget misunderstand-
ings and controversies; and hence there is great propriety 
in the rule which requires that all agreements of counsel 
respecting their causes shall be in writing, and if not, the 
court will not enforce them. They will then speak for 

themselves, and the court can judge of their import, and 
proceed to act upon them with safety. The rule is a salu-
tary one, and ought to be adhered to whenever counsel 
disagree as to what has transpired between them. Id. at 
460-61 (citing Birdwell v. Cox, 18 Tex. 535, 537 (1857)). 
 In support of his arguments, appellant cites Santo-
bello v. New York, 404 U.S. 257, 262 (1971). This opin-
ion holds that when a plea rests in any significant degree 
on a promise or agreement of the prosecutor, so that it 
can be said to be part of the inducement or consideration, 
such promise must be fulfilled. Id. In Santobello, after 
negotiations, the assistant district attorney in charge of 
the case agreed to permit petitioner to plead guilty to a 
lesser-included offense, conviction of which would carry 
a maximum prison sentence of one year. Id. at 258. The 
prosecutor agreed to make no recommendation as to the 
sentence. Id. At the sentencing hearing, a second prose-
cutor, apparently unaware of the prior agreement, rec-
ommended the maximum sentence of one year, which 
the court then imposed. 
 Appellant also cites Gibson v. State, for the propo-
sition that if for some reason the prosecutor does not 
carry out his side of the agreement, the defendant is enti-
tled to have the agreement specifically performed or the 
plea withdrawn, whichever is more appropriate under the 
circumstances. See Gibson v. State, 803 S .W.2d 316, 
318 (Tex.Crim.App.1991) (citing Santobello, 404 U.S. at 
263; Ex parte Adkins, 767 S.W.2d 809, 810 (Tex.Crim. 
App. 1989); Shannon v. State, 708 S.W.2d 850, 851 
(Tex.Crim.App.1986)). Under the circumstances of Gib-
son, where appellant had already served a substantial 
portion of his sentence under the guilty plea, the only 
appropriate remedy is specific performance. Id. 
 Neither case is on point. Both cases were adult 
criminal proceedings and not juvenile proceedings. Cf. 
Vasquez, 739 S.W.2d at 42. Both cases involved a guilty 
plea made in open court, relying upon the representations 
of the prosecutor. Furthermore, as we discussed, to be 
enforceable in a civil context, the agreement must com-
port with rule 11. Tex.R. Civ. P. 11; In the Interest of 
M.S., 115 S.W.3d 534, 543 (Tex.2003). In the instant 
case, not even the special prosecutor's signature appears 
on the agreement. Appellant's agreement was not a “plea 
bargain.” See Tex.Code Crim. Proc. art. 26.13. (Vernon 
2006). Finally, appellant actually received a full trial, one 
of the two remedies suggested in Gibson. Gibson, 803 
S.W.2d at 318. 
 More recently, the supreme court has again em-
phasized the civil component of juvenile cases. See In re 
Hall, 286 S.W.3d 925, 927 (Tex.2009) (because juvenile 
proceedings are civil matters, the Court of Criminal Ap-
peals has concluded that it lacks jurisdiction to issue ex-
traordinary writs in such cases even in those initiated by 
a juvenile offender who has been transferred to the Texas 
Department of Criminal Justice because he is now an 
adult) (citing Ex parte Valle, 104 S.W.3d at 889); see 
also Vasquez, 739 S.W.2d at 42 (recognizing that delin-
quency proceedings are civil in nature). 
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 Appellant does not contend that the trial court was 
without jurisdiction to reject the purported agreement to 
defer prosecution or enforce the same agreement. Indeed, 
section 53.03 of the family code authorizes trial court 
approval under the circumstances of this case. Tex. 
Fam.Code Ann. § 53.03(i).  
 
Conclusion:  While we agree with appellant that section 
53.03(e) of the family code appears to grant the prosecu-
tor discretion to defer prosecution of a juvenile without 
court approval in certain circumstances, we need not 
address this dichotomy because the agreement or settle-
ment was not enforceable in that it did not comport with 
rule 11. See Tex. Fam.Code Ann. § 53.03(e); Tex.R. Civ. 
P. 11; In re M.S., 115 S.W.3d at 543) (“Rule 11 of our 
rules of civil procedure requires agreements between 
attorneys or parties concerning a pending suit to be in 
writing, signed and filed in the record of the cause to be 
enforceable.”). We overrule appellant's first issue. 

____________________ 
 

 
SUFFICIENCY OF THE EVIDENCE—   
IN AGGRAVATED SEXUAL ASSAULT ADJUDI-
CATION, EVIDENCE WAS SUFFICIENT TO ES-
TABLISH THAT THE JUVENILE COMMITTED 
THE OFFENSE BEYOND A REASONABLE 
DOUBT. 
 
¶ 10-1-7A. In the Matter of A.C.T., MEMORANDUM, 
No. 04-09-00068-CV, 2010 WL 374392 (Tex.App.—San 
Antonio, 2/3/10). 
 
Facts:  On July 10, 2008, the State filed an original peti-
tion alleging that A.C.T., a fourteen year-old boy, had 
engaged in delinquent conduct by committing two counts 
of aggravated sexual assault on J.K., a female child 
younger than fourteen years old, and seeking a determi-
nate sentence. Count I of the petition alleged that, on or 
about July 17, 2007, A.C.T. intentionally and knowingly 
caused the sexual organ of J.K., a child younger than 
fourteen, to contact the sexual organ of A.C.T. Count II 
alleged that, on or about July 17, 2007, A.C.T. intention-
ally and knowingly caused the sexual organ of J.K., a 
child younger than fourteen, to contact the mouth of 
A.C.T. The State filed a pretrial “Notice of Intent to Pre-
sent Outcry Statement” naming J.K.'s mother, Jeanette, 
as the outcry witness. After the jury was sworn and open-
ing statements were made, a hearing was held outside the 
jury's presence to determine whether Jeanette or another 
witness subpoenaed by the defense, Sonya Vallejo, was 
the first adult to whom J.K. made an outcry. The trial 
court ruled that Sonya was the proper outcry witness. 
Defense counsel objected that the State had not given the 
fourteen-day notice required by the outcry statute as to 
Sonya, arguing that the “proper predicate had not been 
laid” for admission of Sonya's testimony as the outcry 
witness. [FN1] A discussion was held on the record dur-

ing which the defense conceded it was not claiming un-
fair surprise or asking for a continuance. The trial court 
ultimately ruled that Sonya would not be permitted to 
testify as the outcry witness. The court later admitted 
Sonya's testimony about what J.K. told her as a prior 
consistent statement to rebut a charge of fabrication or 
improper influence. At the conclusion of the trial, the 
jury found that A.C.T. had engaged in delinquent con-
duct as alleged in both counts, and found that disposition 
was required. The court adjudicated A.C.T. as having 
engaged in delinquent conduct as alleged in both counts, 
and entered a disposition order committing A.C.T. to 
TYC with a possible transfer to TDCJ for eleven (11) 
years. A.C.T. now appeals. 
 

FN1. During trial, both the State and the defense 
referred to the adult outcry statute, article 38.072 
of the Code of Criminal Procedure, instead of the 
juvenile outcry statute, section 54.031 of the 
Family Code. See Tex.Code Crim. Proc. Ann. art. 
38.072 (Vernon Supp.2009); Tex. Fam.Code 
Ann. § 54.031 (Vernon Supp.2009). The two out-
cry statutes are interpreted the same. In re Z.L.B., 
102 S.W.3d 120, 123 (Tex.2003) (per curiam). 

 
Held:  Affirmed 
 
Memorandum Opinion:  A.C.T. asserts the evidence is 
legally and factually insufficient to support the jury's 
finding that he sexually assaulted J.K. When a juvenile 
challenges the legal sufficiency of the evidence by a no 
evidence point, we consider all the evidence in the light 
most favorable to the finding to determine whether a 
rational trier of fact could have found the elements of the 
offense beyond a reasonable doubt. In re K.T., 107 
S.W.3d 65, 71 (Tex.App.—San Antonio 2003, no pet.). 
The jury is permitted to make reasonable inferences from 
the evidence, and is the sole judge of the witnesses' 
credibility and the weight to be given their testimony. 
Mosley v. State, 983 S.W.2d 249, 254-55 (Tex.Crim. 
App.1998). We resolve any inconsistencies in the testi-
mony in favor of the jury's verdict. Curry v. State, 30 
S.W.3d 394, 406 (Tex.Crim.App . 2000). In reviewing a 
factual insufficiency point, we consider and weigh all the 
evidence in a neutral light and will set aside the verdict 
only if it is so contrary to the overwhelming weight of 
the evidence as to be clearly wrong and unjust. In re 
K.T., 107 S.W .3d at 71; Lancon v. State, 253 S.W.3d 
699, 705 (Tex.Crim.App.2008) (appellate court will re-
verse for factual insufficiency only if the evidence in 
support of the verdict, although legally sufficient, is so 
weak that the verdict is clearly wrong and manifestly 
unjust, or if, considering conflicting evidence, the verdict 
is outweighed by the great weight and preponderance of 
the evidence). 
 As charged in the petition, to establish that A.C.T. 
engaged in delinquent conduct by committing aggravated 
sexual assault of a child, the State had to prove that he 
(1) intentionally or knowingly, (2) caused the sexual 
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organ of the child to contact his sexual organ (Count I), 
and caused the sexual organ of the child to contact his 
mouth (Count II), and (3) the child was younger than 
fourteen (14) years of age. Tex. Penal Code Ann. § 
22.02l(a)(1)(B)(iii) (Vernon Supp.2009). It is undisputed 
that the child victim, J.K., was younger than fourteen 
years when the abuse occurred. A.C.T. contends on ap-
peal that the evidence was insufficient to prove beyond a 
reasonable doubt that the alleged sexual abuse actually 
happened, and that, if it did happen, he was the perpetra-
tor. A.C.T.'s defense at trial was that he was innocent, 
and a family dispute over housing between his mother 
and J .K.'s mother caused the allegations to be fabricated, 
with J.K. being coached to tell the story of sexual abuse. 
 In its case-in-chief, the State first presented the 
testimony of the child victim, J.K., who was four years 
old at the time of the offense and six years old at the time 
of trial. After an initial period of hesitation, J.K. testified 
that on the day her mommy went to the hospital to have a 
baby, “Church's son” was babysitting her and her little 
brother. They were at Church's son's house in his room; 
he was laying on the bed and J.K. was sitting on the bed. 
He told her to take her clothes off and both of them had 
their clothes “off a little bit.” J.K. stated that Church's 
son touched her with his hand on the part she goes potty 
with. She testified she saw his “big thingy” which is the 
part he goes potty with. Church's son put his thingy in 
between her legs, and his thingy touched on the part she 
goes potty with between her legs; their skin was touching 
and “it hurt real bad.” J.K. was on top of Church's son 
when his thingy touched her thingy and he was doing a 
movement that made her feel scared. J.K. testified this 
happened only once. Church's son had promised to give 
her Chuck E. Cheese tickets if she took her clothes off, 
so she did. 
 J.K.'s mother, Jeanette, testified that her aunt is 
named Rose and they call her “Church,” and Church's 
son is A.C.T. On July 2, 2007, Jeanette went to the hos-
pital to give birth to J.K.'s youngest brother, Jesse. At the 
time, Jeanette and her husband and kids were living in a 
small house behind a larger house on apiece of property 
owned by Jeanette's grandfather, Mr. Rincon. Rose and 
A.C.T. lived on a different street nearby. Jeanette called 
to ask if A.C.T. could watch J.K. and her brother while 
she went to the hospital; A.C.T. came over and babysat 
J.K. and her brother at Jeanette's house. On January 17, 
2008, Jeanette learned in a phone call from her mother 
that J.K. had told the two young daughters of Sonya 
Vallejo “something of a sexual nature.” Jeanette asked 
J.K. about it, and although she was initially scared, J.K. 
confirmed the story about sex. Jeanette called the police 
that night and J.K. told the officer a similar story of a 
sexual nature. J.K. was then taken to ChildSafe where 
she was interviewed and examined by Dr. Nancy Kel-
logg. Jeanette testified that J.K.'s story has been consis-
tent since that day, even though she has been scared dur-
ing the whole process. She also explained that J.K. used 
to call A.C.T. by his first name, but now she refers to 

him as “Church's son” because J.K.'s father did not want 
the boy's name used in their household. Finally, Jeanette 
testified that Rose had become the owner of the property 
where their small house was located after her grandfather 
died. She denied any hard feelings or arguments with 
Rose about the house or making payments for rent or 
bills. Jeanette stated she told J.K. to “just tell the truth” 
in court, and never told J.K. to lie or make up a story 
about A.C.T. 
 Sonya Vallejo testified that her two young daugh-
ters used to play with J.K. when they stayed at their 
grandmother's house next door to J.K.'s house. On or 
about January 2, 2008, her daughters told her that J.K. 
had mentioned “sex” to them, and they asked Sonya 
“what is sex?” The next day, when Sonya arrived to pick 
up her daughters after work, J.K. called Sonya over to 
the fence and asked if Sonya was her friend and if she 
could tell Sonya a secret. J.K. made Sonya promise not 
to tell anyone because A.C.T. had told her she could not 
tell anyone. At that point, J.K. began demonstrating with 
a funnel-shaped toy, telling Sonya, “this is what A.C.T. 
makes me do.” J.K. got on top of the upside down funnel 
and moved back and forth, explaining, “he makes me go 
like this;” she also stated, “and I kiss it.” J.K. stated that 
her reward was Chuck E. Cheese tickets. Sonya testified 
that J.K. told her sometimes it happened at her house 
when A.C.T. would babysit or when she was in a bath-
room with A.C.T. J.K. told Sonya it happened multiple 
times in different places. Sonya urged J.K. to tell her 
mother, but J.K. became upset. Sonya testified, “I be-
lieved her [J.K.] 100 percent. I mean, I don't think a four 
year-old would demonstrate and tell me what she was 
telling me.” Sonya called and told her sister Monica that 
night, who in turn called and told Jeanette's mother, who 
then told Jeanette. Sonya testified that Mr. Rincon died 
in December 2007, and J.K. told her about this in Janu-
ary 2008. Sonya stated that after J.K.'s allegations against 
A.C.T., Rose and Jeanette began arguing about issues 
related to the big house and the small house on the prop-
erty owned by Rose, and there was a break-in at 
Jeanette's house, the water was turned off, and eviction 
was mentioned. 
 Finally, Dr. Kellogg, medical director of Child-
Safe, testified that she performed the medical history 
interview and physical exam of J.K. Dr. Kellogg's writ-
ten report contains drawings which were created by J.K. 
during the interview; J.K. was alone with Dr. Kellogg 
and a medical resident in the interview room, which is 
the procedure used to minimize outside influences. Dr. 
Kellogg would ask a question, and J.K. would draw her 
answer while describing in her own words what she was 
drawing. Dr. Kellogg testified to the oral statements J.K. 
made during the interview, which were noted in quota-
tions in her report. Dr. Kellogg began by asking J.K. if 
something happened to her body that made her feel sad 
or scared or confused, and J.K. answered, “Yes. [A.C.T.] 
He did something bad. What big grown-ups do.” When 
asked what happened, J.K. answered, “It happened at my 
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house and at his house. This is my house. Mommy had a 
baby in her stomach and she went to the doctor with 
daddy. I was watching TV in the living room. A.C.T. 
turned off the TV and I was crying. Then we went to the 
bathroom.” J.K. drew a picture of her house and the bath-
room and continued explaining, “And he told me to take 
off my pan ties. I was lying on the floor. He went up and 
down with this;” she drew a picture of A.C.T. and indi-
cated his “thingy” in his front genital area. J.K. stated, “It 
was touching me here,” pointing to her own genitals. J.K. 
continued, “Then milk came out and went in my mouth. 
It was yucky. It tasted like cow.” She also said it hurt on 
her own genitals and her buttocks because she was laying 
on the floor. A.C.T. warned her not to tell or she would 
not get the Chuck E. Cheese tickets. J.K. stated this hap-
pened one or two times at her house, and between one 
and five times at A.C.T.'s house. When asked whether 
the other times were the same or different than this time, 
J.K. replied, “Different. He also lickeded [sic] my 
thingy.” The physical exam of J.K. was normal, yielding 
one “nonspecific finding” that could have been caused 
by trauma, but also by irritation or inflamation from 
other causes. Dr. Kellogg testified that it is common to 
find no physical evidence of sexual abuse when there is a 
delay between the abuse and the outcry. She also testi-
fied that the history of the incidents given by J.K. was 
“more detailed [and] explicit than average” for this age 
child. Dr. Kellogg gave her opinion that the sexual abuse 
did occur based on J.K.'s level of detail and use of age-
appropriate language to describe the incidents. 
 The defense witnesses were A.C.T.'s mother Rose, 
and an expert witness, Dr. Ferrara. Rose testified that 
A.C.T. watched the kids at Jeanette's house on the day 
Jesse was born. She also stated that J.K. would spend the 
night at her house once or twice a month, but would 
sleep with Rose or Rose's daughter; Rose had a policy in 
the household against closed doors. To Rose's knowl-
edge, A.C.T. was never alone in his room with J.K. On 
the day J.K. made the allegations against A.C.T., 
Jeanette called Rose to come over and J.K. herself told 
Rose in her own words about the incidents with A.C .T. 
Rose was in shock and thought it must be a joke; she 
stated that A.C.T. is a good boy who attends a private 
Christian school. With regard to the existence of a family 
dispute over the houses, Rose testified that while her 
father Mr. Rincon was still alive Jeanette and her family 
were living in the small house without paying any rent, 
taxes, or insurance. Rose stated the small house was un-
finished when they moved in, and Jeanette was supposed 
to complete the house but never did; there was only one 
interior door inside the house and it was the door to the 
bathroom. Rose bought the property with the small house 
and big house from her father in August 2006, before he 
died in December 2007. After Mr. Rincon died, but be-
fore J.K.'s allegations against A.C.T., Rose told Jeanette 
she had to take over payments on the utilities and bills 
for the small house, but she failed to pay. In addition, 
Rose testified that Jeanette asked to move into the big 

house since she now had three children, but Rose refused 
because she did not trust Jeanette to take care of the big 
house. Rose testified that none of this had anything to do 
with A.C.T. Rose stated that she did not know why J.K. 
would have lied about A.C.T. Finally, Dr. Matt Ferrara, a 
forensic psychologist, testified for the defense that chil-
dren in the three to five-year age range like J.K. are more 
likely to make a false accusation of sexual abuse, and a 
false outcry is most likely to occur when someone has 
influenced the child. Dr. Ferrara stated that an adult may 
suggest information to the child by the way a question is 
asked, and the information may then become part of the 
story the child comes to believe is the truth. 
 
Conclusion:  We hold the evidence, when viewed in the 
light most favorable to the jury's finding, is sufficient for 
a rational trier of fact to have found the elements of ag-
gravated sexual assault as alleged in Counts I and II be-
yond a reasonable doubt. The jury had the ability to re-
solve any conflicts in the evidence and to assess the wit-
nesses' credibility and the weight to be given their testi-
mony. Curry, 30 S.W.3d at 406; Mosley, 983 S.W.2d at 
254-55. In addition, the evidence in support of the jury's 
finding that A.C.T. committed aggravated sexual assault 
as alleged in Counts I and II is not so contrary to the 
overwhelming weight of the evidence as to be clearly 
wrong and unjust. Lancon, 253 S.W.3d at 705; In re 
K.T., 107 S.W.3d at 71. We overrule A.C.T.'s challenges 
to the sufficiency of the evidence. 

____________________ 
 

 
EVIDENCE—  
HEARSAY TESTIMONY FROM AN OUTCRY 
WITNESS, WHICH THE STATE FAILED TO 
PROPERLY NOTIFY JUVENILE’S COUNSEL OF, 
WAS ADMISSIBLE AS A HEARSAY EXCEPTION 
WHERE THE TESTIMONY WAS OFFERED TO 
REBUT AN EXPRESS OR IMPLIED CHARGE OF 
RECENT FABRICATION OR IMPROPER INFLU-
ENCE OR MOTIVE. 
 
¶ 10-1-7B. In the Matter of A.C.T., MEMORANDUM, 
No. 04-09-00068-CV,  2010 WL 374392 (Tex.App.—
San Antonio, 2/3/10). 
 
Facts:  On July 10, 2008, the State filed an original peti-
tion alleging that A.C.T., a fourteen year-old boy, had 
engaged in delinquent conduct by committing two counts 
of aggravated sexual assault on J.K., a female child 
younger than fourteen years old, and seeking a determi-
nate sentence. Count I of the petition alleged that, on or 
about July 17, 2007, A.C.T. intentionally and knowingly 
caused the sexual organ of J.K., a child younger than 
fourteen, to contact the sexual organ of A.C.T. Count II 
alleged that, on or about July 17, 2007, A.C.T. intention-
ally and knowingly caused the sexual organ of J.K., a 
child younger than fourteen, to contact the mouth of 
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A.C.T. The State filed a pretrial “Notice of Intent to Pre-
sent Outcry Statement” naming J.K.'s mother, Jeanette, 
as the outcry witness. After the jury was sworn and open-
ing statements were made, a hearing was held outside the 
jury's presence to determine whether Jeanette or another 
witness subpoenaed by the defense, Sonya Vallejo, was 
the first adult to whom J.K. made an outcry. The trial 
court ruled that Sonya was the proper outcry witness. 
Defense counsel objected that the State had not given the 
fourteen-day notice required by the outcry statute as to 
Sonya, arguing that the “proper predicate had not been 
laid” for admission of Sonya's testimony as the outcry 
witness. [FN1] A discussion was held on the record dur-
ing which the defense conceded it was not claiming un-
fair surprise or asking for a continuance. The trial court 
ultimately ruled that Sonya would not be permitted to 
testify as the outcry witness. The court later admitted 
Sonya's testimony about what J.K. told her as a prior 
consistent statement to rebut a charge of fabrication or 
improper influence. At the conclusion of the trial, the 
jury found that A.C.T. had engaged in delinquent con-
duct as alleged in both counts, and found that disposition 
was required. The court adjudicated A.C.T. as having 
engaged in delinquent conduct as alleged in both counts, 
and entered a disposition order committing A.C.T. to 
TYC with a possible transfer to TDCJ for eleven (11) 
years. A.C.T. now appeals. 
 

FN1. During trial, both the State and the defense 
referred to the adult outcry statute, article 38.072 
of the Code of Criminal Procedure, instead of the 
juvenile outcry statute, section 54.031 of the 
Family Code. See Tex.Code Crim. Proc. Ann. art. 
38.072 (Vernon Supp.2009); Tex. Fam.Code 
Ann. § 54.031 (Vernon Supp.2009). The two out-
cry statutes are interpreted the same. In re Z.L.B., 
102 S.W.3d 120, 123 (Tex.2003) (per curiam). 

 
Held:  Affirmed 
 
Memorandum Opinion:  Finally, A.C.T. argues the trial 
court erred in admitting Sonya Vallejo's hearsay testi-
mony as a prior consistent statement “when no express or 
implied challenge was made to the complainant's testi-
mony on the grounds of recent fabrication or improper 
influence or motive.” As noted, supra, it was determined 
that Sonya Vallejo was the proper outcry witness; how-
ever, her testimony about what J.K. told her was not ad-
mitted under the outcry statute, but, rather, was admitted 
as a “prior consistent statement” under Rule 801(e)(1) 
(B). Tex.R. Evid. 801(e)(1)(B) (providing that a state-
ment is not hearsay if the declarant testifies at trial sub-
ject to cross-examination, and the statement is consistent 
with the declarant's testimony and “is offered to rebut an 
express or implied charge against the declarant of recent 
fabrication or improper influence or motive”). It is clear 
from the record that the declarant, J.K., testified at trial 
and was cross-examined; further, it is not disputed that 
her prior statement to Sonya was consistent with her trial 

testimony. The only question before us is whether a 
charge of recent fabrication or improper influence or 
motive was raised which would warrant admission of 
J.K.'s prior consistent statement under Rule 801(e)(1)(B). 
We review the trial court's ruling that a prior consistent 
statement is admissible under Rule 801(e)(1)(B) for an 
abuse of discretion. Hammons v. State, 239 S.W.3d 798, 
806 (Tex.Crim.App.2007). 
 A.C.T. argues on appeal that he made no express 
or implied charge of recent fabrication or improper influ-
ence, stressing that his attorney's cross-examination of 
J.K. contained no reference to recent fabrication or im-
proper influence that would warrant admission of J.K.'s 
out-of-court statement. However, the Court of Criminal 
Appeals clarified in Hammons that a charge of fabrica-
tion or improper influence “may be subtly implied 
through tone, tenor, and demeanor,” and need not be 
restricted to the specific wording used by counsel. Id. at 
799. Because there is no “bright line” between a chal-
lenge to the witness's memory or credibility and a sug-
gestion of conscious fabrication, the trial court has sub-
stantial discretion in determining whether the tenor of the 
questioning reasonably implies a conscious intent to fab-
ricate. Id. at 804-05. In determining whether the record 
shows an implied charge of recent fabrication or im-
proper influence was raised, an appellate court focuses 
on the “purpose of the impeaching party, the surrounding 
circumstances, and the interpretation put on them by the 
[trial] court.” Id. at 808. In addition to the totality of the 
questioning, we may also consider clues from the voir 
dire, opening statements, and closing arguments of coun-
sel. Id. The ultimate question is whether, giving defer-
ence to the trial judge's assessment of tone, tenor, and 
demeanor, a reasonable trial judge could have concluded 
that a charge of recent fabrication or improper influence 
was raised. Id . at 808-09. 
 Here, during opening statements, A.C.T.'s counsel 
raised the defensive theory of a family feud over housing 
arrangements on the property owned by Rose, A.C.T.'s 
mother, as the background leading up to J.K.'s allega-
tions. Specifically, counsel stated,  
 

Because in order to understand these people, 
in order to understand this situation, you 
don't just go back to January 24th of this 
year [2008] when the statements were made 
... You've got to go back decades, and you 
need to understand the Rincon family ... Mr. 
Rincon was a good man ... when Jeanette 
and her husband Justin—when they [sic] 
getting ready to get out of the military and 
Air Force—didn't have a place to live, Mr. 
Rincon went and ... built a house in the back 
of his house ... he made sure that when she 
got out of the Air Force, she had a place to 
live. And everything between the family was 
good ... But that didn't last forever.  
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Unfortunately, in December of 2007, 
Mr. Rincon passed away. And things began 
to unravel. About a year before he passed 
away, he sold his house to Rose, to 
[A.C.T.'s] mother,—sold the house that he 
lived in, in back of which Jeanette['s] ... 
family ... lived. And while Mr. Rincon was 
alive, Jeanette never had to worry about pay-
ing rent. She didn't have to pay utilities, did-
n't have to pay taxes, didn't have to pay in-
surance. But after Mr. Rincon passed away, 
Rose had a conversation with Jeanette. And 
she let her know that things were going to be 
different; that she was going to have to pay 
all those things that she never had to pay be-
fore. And at the same time, Sandra, who's 
Jeanette's mother, ... began to lean on Rose, 
began to put pressure on her to let ... 
Jeanette ... and [her] family move into the 
bigger house. And there were a couple prob-
lems with that. First of all, there was already 
a relative who had been living there ... Sec-
ondly, she simply didn't trust that Jeanette ... 
would take care of the house. They hadn't 
shown the ability to do that with the little 
house. And after ... 30 or 45 days, the bills 
began to roll in. And Rose would get notices 
that nothing was being paid and she got frus-
trated. And she began to sit down with 
Jeanette and explain to her that ... she was 
going to pay her end or they were going to 
talk about Jeanette moving to another place.  

Now, January 24th of this year, 2008, 
all of this comes to a head. Stories go around 
that [A.C.T.] has been sexually abusing [J.K 
.]. And, of course, after letting the police 
know, Jeanette goes and talks to Rose and 
tells her this has been going on. Well, Rose 
continues this—this idea ... Jeanette's not 
paying anything. So she's going to go and 
have her evicted. And the situation gets 
worse and worse and unravels and unravels. 
And here we are today.  

Counsel also told the jury they would 
hear evidence from the defense about  “the 
family dynamic” and “exactly what this 
family situation was like” to help them un-
derstand J.K.'s allegations. 

 
 In addition, before admission of J.K.'s out-of-court 
statement to Sonya, defense counsel cross-examined 
J.K.'s mother, Jeanette, concerning any arguments or bad 
feelings between her and Rose about payments for the 
small house and whether Jeanette and her family would 
be moving into the big house. Specifically, counsel asked 
Jeanette whether she ever paid rent, taxes, or insurance 
on the small house while Mr. Rincon was alive, and 
whether Rose had told her she needed to take over pay-

ment of the bills after he passed away. Counsel also in-
quired whether Jeanette had conversations with her 
mother, Sandra, about moving into the big house after 
Mr. Rincon's death. Jeanette agreed that Rose had talked 
to her about paying the bills for the small house, but de-
nied wanting to move into the big house and denied any 
hard feelings or arguments about these issues. In addi-
tion, defense counsel questioned Jeanette about whether 
J.K. was “a very obedient child” who “does pretty much 
everything you ask her to do” and “what she thinks she 
needs to do to make you and your husband happy.” 
Counsel pointed out that she and her husband had told 
J.K. not to use A.C.T.'s real name anymore, and so J.K. 
stopped using it. On redirect, the State responded by ask-
ing Jeanette whether she had “ever told [J.K.] to lie” or 
“to create a story” about A.C.T. Jeanette answered, 
“No,” and stated that she had only told J.K. to answer 
honestly and “tell what happened to her,” and “tell the 
truth.” 
 In ruling that Sonya Vallejo would be permitted to 
testify to J.K .'s out-of-court statement about the sexual 
abuse by A.C.T., the court noted that J.K. had already 
testified and been subjected to cross-examination. The 
court stated the prior consistent statement was being ad-
mitted “to rebut the defense that this is somehow a fabri-
cation or a coaching situation to rebut some family feud 
regarding the ownership of these houses.” During cross-
examination of Sonya, defense counsel inquired whether 
she knew of any arguments between Rose and Jeanette 
over the housing situation. Sonya testified that Rose had 
argued with Jeanette about the houses, there had been a 
break-in, the water was turned off, and eviction was 
mentioned. Defense counsel continued to raise the family 
discord theme during his questioning of Rose during the 
defense case. Rose testified that before J.K.'s allegations 
she informed Jeanette to start paying the bills and utili-
ties for the small house, but Jeanette did not pay them. 
Rose also stated that Jeanette and her mother asked Rose 
whether Jeanette's family could move into the big house, 
but Rose refused; there was one argument about this. 
When counsel asked Rose whether J.K. “has reasons to 
lie,” Rose replied she did not know why J.K. would have 
lied. Finally, during closing arguments, counsel for 
A.C.T. again brought up the family discord and sug-
gested that someone had influenced parts of J.K.'s story. 
Further, we note that in his brief A.C.T. concedes that his 
“defensive theory was, from the beginning of the trial, 
that the child had been coached prior (emphasis omitted) 
to the outcry to Sonya Vallejo ... in retaliation for Rose[ 
]'s attempts to collect bills owed her by Jeanette....” 
 The record shows that during questioning, as well 
as opening statements and closing arguments, A.C.T.'s 
counsel made an implied charge that J.K.'s allegations 
were the product of improper influence by Jeanette and 
her family in retaliation against A.C.T.'s mother, Rose, 
for the housing dispute. In admitting the evidence under 
Rule 801(e)(1)(B), the trial court specifically noted the 
basis was to rebut charges of coaching or fabrication due 
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to a family feud over housing. We conclude the trial 
court did not abuse its discretion in admitting Sonya's 
testimony about J.K.'s out-of-court statement under Rule 
801(e)(1)(B). [FN2] 
 

FN2. A.C.T. also argues on appeal that the prior 
consistent statement was not made prior to the 
time the motive to fabricate arose, as required by 
Hammons. See Hammons, 239 S.W.3d at 804. 
However, A.C.T.'s generalized objection to the 
prior consistent statement in the trial court did not 
inform the court of the argument he now raises 
on appeal; therefore, this complaint was not pre-
served. Tex.R.App. P. 33.1(a); see Medina v. 
State, 7 S.W.3d 633, 639 (Tex.Crim.App.1999) 
(complaint on appeal must comport with trial ob-
jection or nothing is preserved for appeal); see 
also Bolden v. State, 967 S.W.2d 895, 899 
(Tex.App.-Fort Worth 1998, pet. ref'd) (to com-
plain on appeal that prior consistent statement is 
inadmissible because it does not predate motive 
to fabricate, appellant must have objected on that 
basis in trial court); Meyers v. State, 865 S.W.2d 
523, 524-25 (Tex.App.—Houston [14th Dist.] 
1993, pet. ref'd) (general hearsay objection under 
Rule 801 did not preserve complaint on appeal 
that prior consistent statements contained in 
state's exhibit were made after motive to fabricate 
arose and thus exhibit was not admissible as prior 
consistent statement). 

 
Conclusion:  Based on the foregoing reasons, we over-
rule A.C.T.'s issues on appeal and affirm the trial court's 
judgment. 

____________________ 
 

 
EVIDENCE—  
AN UNNOTICED OUTCRY STATEMENT MAY 
STILL BE ADMISSIBLE IF THE STATEMENT IS 
ADMISSIBLE UNDER A HEARSAY EXCEPTION. 
 
¶ 10-1-8A. In the Matter of A.W.B., No. 07-08-0345-
CV, ___ S.W.3d ___, 2010 WL 364250 (Tex.App.—
Amarillo, 2/2/10). 
 
Facts:  On September 10, 2007, Jane Doe, a four year 
old, was taken by her grandmother, Gwen, to gymnastics 
class at Ready, Set, Go, in Plainview, Texas. Gwen left 
Jane Doe with A.W.B., a 16 year old, because Gwen 
thought that A.W.B. worked for Ready, Set, Go and Jane 
Doe appeared to know A.W.B. As Gwen returned to her 
car, she noticed A.W.B. and Jane Doe walking up a 
stairway that did not lead to Jane Doe's classroom. Gwen 
followed the two to an upstairs room and, upon entering 
the room, Gwen saw Jane Doe standing in front of 
A.W.B. with her face near A.W.B.'s crotch. A.W.B. no-
ticed Gwen, jumped, and pulled up his pants. Gwen con-
fronted A.W.B.'s mother, who worked for Ready, Set, 
Go, regarding what she had seen and then immediately 

took Jane Doe to her mother, Audra. When Gwen ar-
rived, Audra heard Jane Doe “screaming and crying,” so 
she ran over to the vehicle to see what was wrong. Audra 
attempted to console Jane Doe and, eventually, she asked 
Jane Doe what had happened. Jane Doe told her that 
A.W.B. “put his private in her mouth.” Following this 
report, Audra called the police about the incident. 
 As part of the police investigation of the report, 
A.W.B. gave a statement. In this statement, A.W.B. ad-
mitted that he pulled his pants down and showed Jane 
Doe his “front.” However, A.W.B. claimed that he 
“never put a hand on her at all.” This statement was ad-
mitted into evidence during the subsequent adjudication 
hearing. 
 The State filed a Petition alleging that A.W.B. had 
engaged in delinquent conduct. By this petition, the State 
alleged that A.W.B. had (1) committed aggravated sex-
ual assault of a child by intentionally or knowingly caus-
ing the penetration of Jane Doe's mouth by A.W.B.'s 
sexual organ, (2) committed attempted aggravated sexual 
assault on Jane Doe, (3) caused Jane Doe to touch 
A.W.B.'s genitals, and (4) intentionally and knowingly 
exposed his genitals to Jane Doe. All four of these alle-
gations relate to the single incident occurring on Sep-
tember 10, 2007. 
 Prior to the adjudication hearing, A.W.B.'s coun-
sel filed a motion for psychological evaluation of A.W.B. 
The motion requested a psychological examination pur-
suant to section 51.20 of the Texas Family Code because 
A.W.B.'s counsel believed that A.W.B. “has or may have 
significant limitations in his ability to form the requisite 
intent to commit the alleged delinquent conduct ...” al-
leged by the State. See TEX. FAM. CODE ANN. § 51.20 
(Vernon 2008). This motion was granted by the trial 
court and Dr. Richard Wall was appointed to conduct a 
psychological examination of A.W.B. Dr. Wall per-
formed this evaluation on October 1, 2007. 
 During the adjudication hearing, Gwen testified 
regarding what she observed at Ready, Set, Go on Sep-
tember 10, 2007. Over A.W.B.'s hearsay objection, 
Audra testified that Jane Doe told her that A.W.B. “had 
put his private in her mouth.” Dr. Wall also testified re-
garding his examination of A.W.B. However, the trial 
court sustained the State's relevancy objection to the re-
port Dr. Wall prepared in conjunction with his psycho-
logical examination of A.W.B. At the close of the adju-
dication hearing, the trial court found each of the State's 
four allegations true and proceeded to disposition. At the 
close of the disposition hearing, the trial court ordered 
A.W.B. committed to the Texas Youth Commission for 
an indeterminate period not to exceed A.W.B.'s 19th 
birthday. A.W.B. timely filed notice of appeal of both the 
adjudication and disposition. 
 
Held:  Adjudication affirmed in part vacated in part, 
Disposition affirmed 
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Opinion:  By his first issue, A.W.B. contends that the 
trial court abused its discretion by allowing Audra to 
testify as to Jane Doe's outcry statement without the State 
satisfying the requirements of section 54.031 of the 
Texas Family Code. See § 54.031. A.W.B.'s argument 
focuses on the trial court's failure to hold a hearing on 
whether the outcry testimony of Audra met the statutory 
requisites. 
 An appellate court reviews a trial court's decision 
to admit or exclude evidence under an abuse of discre-
tion standard. E.I. du Pont de Nemours & Co. v. Robin-
son, 923 S.W.2d 549, 558 (Tex.1995); In re J.A.C., No. 
14-02-00806- CV, 2005 Tex.App. LEXIS 4519, at *2 
(Tex.App.—Houston [14th Dist.] June 14, 2005, pet. 
denied) (memo.op.). A trial court abuses its discretion if 
it acts without reference to any guiding rules or princi-
ples. Robinson, 923 S.W.2d at 558;In re J.A.C., 2005 
Tex.App. LEXIS 4519, at *3. We must uphold the trial 
court's decision so long as it falls within the zone of rea-
sonable disagreement. Wheeler v. State, 67 S.W.3d 879, 
888 (Tex.Crim.App.2002); In re J.A.C., 2005 Tex.App. 
LEXIS 4519, at *3. A trial court's ruling in admitting or 
excluding evidence must be sustained if reasonably sup-
ported by the record and correct on any theory of law 
applicable to the case. Willover v. State, 70 S.W.3d 841, 
845 (Tex.Crim.App.2002); In re J.A.C., 2005 Tex.App. 
LEXIS 4519, at *3. 
 In the present case, Audra's testimony regarding 
what Jane Doe told her was admissible as an excited ut-
terance and, as such, any failure to meet the statutory 
requisites for an outcry statement is not error. It is clear 
that Audra's testimony of what Jane Doe told her is hear-
say. See TEX. R. EVID. 801(d). However, Rule 803 pro-
vides a number of exceptions to the general rule that 
hearsay is not admissible. An excited utterance is not 
excluded by the hearsay rule, regardless of the declarant's 
availability, and is defined as “A statement relating to a 
startling event or condition made while the declarant was 
under the stress of excitement caused by the event or 
condition.” TEX. R. EVID. 803(2). To meet this excep-
tion, the statement must (1) be the product of a startling 
occurrence that produces a state of nervous excitement in 
the declarant that renders the statement spontaneous and 
unreflecting, (2) have been made at a time when the state 
of excitement still so dominates the mind of the declarant 
that there is no time or opportunity to contrive or misrep-
resent, and (3) relate to the circumstances of the occur-
rence preceding it. See Sellers v. State, 588 S.W.2d 915, 
918 (Tex.Crim.App.1979). The reviewing court should 
not examine each requirement independently, but should 
rather focus on whether the combined effect shows the 
statement to be sufficiently reliable. Id. 
 In the present case, the evidence establishes that 
Jane Doe began to cry uncontrollably immediately after 
Gwen witnessed the encounter between Jane Doe and 
A.W.B. The time elapsed between when Gwen witnessed 
the encounter and Jane Doe made the declaration that 
A.W.B. “put his private in her mouth” was approxi-

mately 10 minutes and, throughout this period, Jane Doe 
cried. Further, while Audra asked Jane Doe what was 
wrong, the declaration was not the result of questioning 
and was a spontaneous declaration regarding the occur-
rence that caused the emotional state Jane Doe was in at 
a time that Jane Doe was still in that emotional state.  
 
Conclusion:  From these facts, we cannot say that the 
trial court abused its discretion in admitting Audra's tes-
timony relating Jane Doe's declaration. 
 We overrule A.W.B.'s first issue. 

____________________ 
 

 
MENTAL ILLNESS—  
FAMILY CODE DOES NOT REQUIRE THAT A 
RESPONDENT GIVE PRIOR NOTICE OF INTENT 
TO ASSERT THE DEFENSE OF LACK OF RE-
SPONSIBILITY DUE TO MENTAL ILLNESS OR 
MENTAL RETARDATION. 
 
¶ 10-1-8B. In the Matter of A.W.B.,  No. 07-08-0345-
CV, ___ S.W.3d ___, 2010 WL 364250 (Tex.App.—
Amarillo, 2/2/10). 
 
Facts:  On September 10, 2007, Jane Doe, a four year 
old, was taken by her grandmother, Gwen, to gymnastics 
class at Ready, Set, Go, in Plainview, Texas. Gwen left 
Jane Doe with A.W.B., a 16 year old, because Gwen 
thought that A.W.B. worked for Ready, Set, Go and Jane 
Doe appeared to know A.W.B. As Gwen returned to her 
car, she noticed A.W.B. and Jane Doe walking up a 
stairway that did not lead to Jane Doe's classroom. Gwen 
followed the two to an upstairs room and, upon entering 
the room, Gwen saw Jane Doe standing in front of 
A.W.B. with her face near A.W.B.'s crotch. A.W.B. no-
ticed Gwen, jumped, and pulled up his pants. Gwen con-
fronted A.W.B.'s mother, who worked for Ready, Set, 
Go, regarding what she had seen and then immediately 
took Jane Doe to her mother, Audra. When Gwen ar-
rived, Audra heard Jane Doe “screaming and crying,” so 
she ran over to the vehicle to see what was wrong. Audra 
attempted to console Jane Doe and, eventually, she asked 
Jane Doe what had happened. Jane Doe told her that 
A.W.B. “put his private in her mouth.” Following this 
report, Audra called the police about the incident. 
 As part of the police investigation of the report, 
A.W.B. gave a statement. In this statement, A.W.B. ad-
mitted that he pulled his pants down and showed Jane 
Doe his “front.” However, A.W.B. claimed that he 
“never put a hand on her at all.” This statement was ad-
mitted into evidence during the subsequent adjudication 
hearing. 
 The State filed a Petition alleging that A.W.B. had 
engaged in delinquent conduct. By this petition, the State 
alleged that A.W.B. had (1) committed aggravated sex-
ual assault of a child by intentionally or knowingly caus-
ing the penetration of Jane Doe's mouth by A.W.B.'s 
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sexual organ, (2) committed attempted aggravated sexual 
assault on Jane Doe, (3) caused Jane Doe to touch 
A.W.B.'s genitals, and (4) intentionally and knowingly 
exposed his genitals to Jane Doe. All four of these alle-
gations relate to the single incident occurring on Sep-
tember 10, 2007. 
 Prior to the adjudication hearing, A.W.B.'s coun-
sel filed a motion for psychological evaluation of A.W.B. 
The motion requested a psychological examination pur-
suant to section 51.20 of the Texas Family Code because 
A.W.B.'s counsel believed that A.W.B. “has or may have 
significant limitations in his ability to form the requisite 
intent to commit the alleged delinquent conduct ...” al-
leged by the State. See TEX. FAM. CODE ANN. § 51.20 
(Vernon 2008). This motion was granted by the trial 
court and Dr. Richard Wall was appointed to conduct a 
psychological examination of A.W.B. Dr. Wall per-
formed this evaluation on October 1, 2007. 
 During the adjudication hearing, Gwen testified 
regarding what she observed at Ready, Set, Go on Sep-
tember 10, 2007. Over A.W.B.'s hearsay objection, 
Audra testified that Jane Doe told her that A.W.B. “had 
put his private in her mouth.” Dr. Wall also testified re-
garding his examination of A.W.B. However, the trial 
court sustained the State's relevancy objection to the re-
port Dr. Wall prepared in conjunction with his psycho-
logical examination of A.W.B. At the close of the adju-
dication hearing, the trial court found each of the State's 
four allegations true and proceeded to disposition. At the 
close of the disposition hearing, the trial court ordered 
A.W.B. committed to the Texas Youth Commission for 
an indeterminate period not to exceed A.W.B.'s 19th 
birthday. A.W.B. timely filed notice of appeal of both the 
adjudication and disposition. 
 
Held:  Adjudication affirmed in part vacated in part, 
Disposition affirmed 
 
Opinion:  By A.W.B.'s second issue, we are left with a 
challenge to the trial court's decision to exclude the re-
port of Dr. Wall's psychological examination of A.W.B. 
When A.W.B. offered Dr. Wall's report for admission 
into evidence, the State objected on the basis that the 
report was ordered under a statute that allows for only a 
general psychological evaluation and, as such, it was not 
relevant to any issue before the trial court in the adjudi-
cation hearing. A.W.B. responded that Dr. Wall's report 
addresses whether A.W.B. was capable of forming the 
intent that is an element of two of the offenses alleged by 
the State and, therefore, it is relevant defensive evidence. 
The trial court sustained the State's objection to the re-
port. After the trial court excluded Dr. Wall's report, Dr. 
Wall began to testify regarding Asperger's Disorder, 
which is a condition that Dr. Wall diagnosed A.W.B. to 
have. During his testimony, the State again objected to 
the relevancy of the testimony. Following the State's 
objection, the trial court asked A .W.B.'s counsel if this 
testimony was being offered as an insanity defense. 

Counsel stated that, in effect, it was. The trial court asked 
counsel if notice had been given of an insanity defense. 
Counsel said no. The trial court then sustained the objec-
tion. 
 Initially, we note that section 55.51 does not re-
quire that a respondent give notice of intent to assert the 
defense of lack of responsibility due to mental illness or 
mental retardation. See § 55.51. Furthermore, our review 
of Dr. Wall's report, which was admitted into evidence 
during the disposition hearing, leads us to conclude that 
the report was relevant to the issues before the trial court 
during adjudication and that there was no valid basis for 
exclusion of the evidence. Therefore, we conclude that 
the trial court abused its discretion in sustaining the 
State's objection to the report. 
 As to the State's objection to Dr. Wall's testimony, 
however, at the time that the trial court sustained the 
objection, Dr. Wall was testifying regarding studies done 
on chimpanzees as a means to explain Asperger's Disor-
der to the court. After reviewing this testimony, we con-
clude that the State's relevancy objection was well taken. 
Further, at no point during Dr. Wall's testimony was Dr. 
Wall asked if A.W.B. had a mental illness or mental re-
tardation that would prevent him from being responsible 
for his actions. The most that can be taken from Dr. 
Wall's testimony is that A.W.B. suffers from Asperger's 
Disorder and that this condition limits A.W.B.'s ability to 
understand abstract subtleties. Further, no offer of proof 
was requested to allow Dr. Wall to articulate his opinion 
regarding whether A.W.B. was not responsible for his 
actions due to mental illness or mental retardation. 
 While we have concluded that the trial court 
abused its discretion in excluding Dr. Wall's report from 
evidence in the adjudication hearing, we must determine 
whether this error harmed A.W.B. For the trial court's 
error to be reversible, we must determine that the error 
probably caused the rendition of an improper judgment 
or probably prevented A.W.B. from properly presenting 
the case to this Court. See TEX. R. APP. P. 44.1(a). Dr. 
Wall's report states that, “The problematic incident 
which currently brings [A.W.B.] to the court's attention 
does not reflect any integrated attempt to gain any sexual 
gratification. It was simply an un-integrated piece of 
behavior with no goal.” Taking this statement as true, it 
fails to establish the requisites for the mental illness or 
mental retardation defense found in section 55.51. Noth-
ing in the report identifies Asperger's Disorder as a men-
tal illness that would meet the statutory definition. Addi-
tionally, while the report states that A.W.B. did not act 
with the intent to gain sexual gratification, the report 
falls short of concluding that A.W.B. was not responsible 
for his actions. Evidence was presented that A.W.B. was 
aware that what he was doing was wrong. Audra testified 
that A.W.B. told Jane Doe that if she told anyone about 
the incident that she would get in trouble. Further, when 
A.W.B. noticed Gwen, he “jumped” and pulled up his 
pants.  
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Conclusion:  While A.W.B.'s inability to form the requi-
site intent to satisfy his sexual desires is relevant to the 
proof of a couple of the offenses alleged by the State, it 
is not, of itself, sufficient to vitiate A.W.B.'s responsibil-
ity for committing the offense of aggravated sexual as-
sault of a child, which does not require a specific intent 
to arose or gratify sexual desire. Even accepting Dr. 
Wall's erroneously excluded report to be true, it is insuf-

ficient to establish the statutory defense found in section 
55.51, it did not present a defense to aggravated sexual 
assault of a child, and sufficient evidence exists in the 
record to establish that A.W.B. was aware that his ac-
tions were wrong and, therefore, that he was responsible 
for those actions. 
 For the foregoing reasons, we overrule A.W.B.'s 
second issue.  

 


